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11269 


Rules and Regulations 

Title 24—HOUSING AND HOUSING CREDIT 

Chapter VII—Federal Insurance Administration, Department of Housing and Urban Development 

SUBCHAPTER B-—NATIONAL FLOOD INSURANCE PROGRAM 

part 1914—AREAS ELIGIBLE FOR THE SALE OF INSURANCE 
List of Designated Areas 

Section 1914.4 is amended by adding in alphabetical sequence a new entry to the table, which entry reads as follows: 

§ 1914.4 List of designated areas. 

• * • * * 


State County Location Map No. State map repository 


Effective date 

Local map repository of authorixation 

of sale of flood 
Insurance for area 


California . San Bernardino... Victorville ____ 

Florida. Manatee. Anna Maria.. . 112 0810050 02 


Do.do. ... Bradenton 

Beach. 


Do. 

....do. 

Holmes Beach. .. 

Do. 


Tecpiestn. 

Georgia. 

_Do Kalb.. 

Decatur.. . . 

Do. 

.. Bibb_ 

City of Macon 
and Bibb 
County (except 
Payne City). 

Missouri. 

and Platte. 

Kansas City. 

New Jersey.. 


LavaHette 


Detriment of Community Affairs, 
State of Florida. 300 Office IMaza, 
Talluhassce, Fla. 32301. 

State of Florida Iiumrauce Depart¬ 
ment, Treasurer’s Office. State 
Capitol, Tallahassee, FL 32304. 

I 12 081 0346 02..do. 


do- ... 

.do;— 


City Hall, City of Anna Maria. 10005 
Gulf Dr., Anna Maria, FL 33501. 


June 11, 1071. 
Do. 


1 12 009 2082 04 


I 13 080 1610 04 


State Planning and Programming 
Bureau, 270 Washington St. SW., 
Atlanta. GA 30334. 

Georgia Insurance Doportment, 
State Capitol. Atlanta, GA 30334. 


City Hall, City of Bradenton Beach, 
207 1st St. North, Bradenton Beach, 
FL 33610. 

Office of the City Clerk, City of 
Holmes Beach. 5901 Marina Dr., 
Holmes Beach, FL 33610. 

Office of the Villuge Manager, Village 
Hall, 357 Teqtieata Dr., Teqursta, 
FL 33458. 

Office of the City Clerk, City of 
Decatur, Post Office Box 220, De¬ 
catur. GA 30030. 


Borough. 


New Mexico. .. Dona Ana.Las Cruces.. 


I 34 029 1630 03.. 
I 34 029 1630 04 


. I 35 013 0470 02 
through 
I 35 013 0470 09 


New Jersey Department of Environ- Borough Hall, Lavallette, N.J. 08735. 
mental Prot ection, Division of Water 
Resources, Box 1390, Trenton, NJ 
08626. 

Department of Banking and Insurance, 

State House Annex, Trenton, NJ. 

08625. 

State Planning Office, Santa Fe, 

N. Mex. 87501. 


New York.Suffolk... 

Wisconsin.Pierce. 


.East Hampton. 

. Bay City. 1 55 093 0350 02. 

1 55 093 0350 03 


State Engineer’s Office, Santa Fe, 
N. Mex. 87501. 

New Mexico Insurance Deportment, 
Post Office Drawer 1269, Santa Fc, 
NM 87601. 


City Hall Planning Department, 
Post Office Box 760, Las Cruces, 
NM 88001. 


Department of Natural Resources, 
Post Office Box 460, Madison, WI 
63701. 

Wisconsin Tnsurauco Department, 
4802 Sheboygan Ave., Madison, WI 
63081. 


Village Board Meeting Room, Village 
Hall, Village of Bay City, Bay City, 
Wis. 64723. 


Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Do. 


Do. 

Do. 


(National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968), effective Jan. 28, 1969 (33 F.R. 
17804, Nov. 28, 1968), as amended (secs. 408-410, Public Law 91-162, Dec. 24, 1969), 42 U.S.C. 4001-4127; Secretary’s delegation of 
authority to Federal Insurance Administrator, 34 F.R. 2680, Feb. 27, 1969; and designation of Acting Federal Insurance Administrator 
effective July 22, 1970, 36 F.R. 12360, Aug. 1, 1970) 

Issued: June 11, 1971. Charles W. Wiecking, 

Acting Federal Insurance Administrator . 


jFR Doc.71-8138 Filed 6-10-71 ;8:45 ami 
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RULES AND REGULATIONS 


PART 1915—IDENTIFICATION OF FLOOD-PRONE AREAS 
List of Flood Hazard Areas 

Section 1915.3 is amended by adding in alphabetical sequence a new entry to the table, which entry reads as follows: 

§ 1915.3 List of flood hazard areas. 

* 4 • • • • * 


Btato County Location Map No. Btat* map repository 


Effective date of 
identification of 
Local map repository areas which have 

special flood 
hazards 


• • t • • • • 

California.Pan Bernardino. 

Florida.Manatee- 


Do.do. 

Do.do- 

Do.Palm Beach— 

Georgia. _Do Kalb.. 


Do.Bibb__ 


Missouri.... 
New Jersey 


Clay. Jackson, 
ana Platte. 
Ocean__ 


New Mexico- .. Dona Ana.. 


New York-Suffolk.. . 

Wisconsin.Pierce— - 


. Victorville.. 

. Anna Maria.II12 081 0050 02.. 


. Bradenton Beach. II12 0810345 02- 
Holmes Beach_H 12 081 1430 02. 


Department of Community Affairs, 
State of Florida, 30*J Office Plaza, 
Tallahassee, FL 32301. 

State or Florida Insurance Depart¬ 
ment, Treasurer's Office, State 
Capitol, Tallahassee, FL 32304. 

.do. 


-do. 


. Tequesta.. IT 12 099 2082 03. 

H 12 009 2082 Oi 

Decatur.H 13 080 1610 03. 

H 13 089 1010 04 


.do. 


City of Macon 
and Bibb Coun¬ 
ty (except 
Payne City). 
Kansas City. 


State Planning and Programming 
Bureau, 270 Washington St., SW., 
Atlanta, OA 30334. 

Georgia Insurance Department, State 
Capitol, Atlanta, GA 30334. 


....June 11, 197L 

City Hull, City of Anna Maria, 10005 July 1, 1970. 
Gulf Dr., Anna Maria, FL 33601 


City Hall, City of Bradenton Beach, Do. 

207 1st St. North, Bradenton Beach, 

FL 33510. 

Office of the City Clerk. City of July 11, 1970. 
Holmes Beach, 5901 Marina Dr., 

Holmes Beach, FL 33510. 

Office of the Village Mjuiager, Village Dec. 4, 1970. 
llall. 357 Tequesta Dr., Tequesta, 

FL 33458. 

Office of the City Clerk, City of June 17. 1970. 
Peeatur, Post Office Box 220, 

Decatur, GA 30030. 


June 11, 1971. 


Do. 


Lavallette 

Borough. 


Las Cruces... 


East Hampton. 
. Bay City.. 


n 34 029 1030 03 
U 34 029 1030 04 


H 35 013 0470 02 
through 
H 35 013 0470 09 


New Jersey Department of Environ¬ 
mental Protection, Division of 
Water Resources, Box 1390, Trenton, 
NJ 08626. 

Department of Banking and Insur¬ 
ance, State House Annex, Trenton, 
N.J. 08625. 

State Planning Office, Suutu Fe, N. 
Max. 6750L 

State Engineer’s Office, Santo Fo, 
N. Mex. 87601. 

New Mexico Insurance Department, 
Post Office Drawer 1209, Same Fe, 
NM 8760L 


H 55 01*3(>35*)02_ Department of Natural Resources, 

H 55 0930350 03 Post Office Box 450, Madison, WI 

53701. 

Wisconsin Insurance Department. 
4802 Sheboyguu Ave., Madison, WI 
530S1. 


Borough nail, Lavalletto, N.J. 08735.. Sept. 9, 1970. 


City Hall Planning Department, Aug. 7, 1970. 
Post Office Box 700, Las Cruces. NM 
88001. 


.June 11,1971. 

Village Board Meeting Room, Village Aug. 7, 1970. 
Hall, Village of Bay City, Bay City, 

Wte. 54723. 


(National Flood Insurance Act of 1968 (title XIII of the Housing and Urban Development Act of 1968), effective Jan. 28, 1969 (33 F.R. 
17804, Nov. 28, 1968), as amended (secs. 408-410, Public Law 91-152. Dec. 24, 1969), 42 U.8.C. 4001-4127; Secretary’s delegation of 
authority to Federal Insurance Administrator, 34 F.R. 2680, Feb. 27, 1969; and designation of Acting Federal Insurance Administrator 
effective July 22, 1970, 35 F.R. 12360. Aug. 1, 1970) 

Issued: June 11, 1971. Charles W. Wiecking, 

Acting Federal Insurance Administrator . 


IFR Doc.71-8139 Filed 6-10-71;8:45 am] 


Title 5—ADMINISTRATIVE 
PERSONNEL 

Chapter I—Civil Service Commission 
PART 213—EXCEPTED SERVICE 

Department of Commerce and 
Department of Justice 

1. Section 213.3314 is amended to show 
that the position of Deputy Assistant 
Secretary for Tourism is no longer ex¬ 
cepted under Schedule C. 

Effective on publication in the Fed¬ 
eral Register, subparagraph (2) of par¬ 
agraph (1) of § 213.3314 is revoked. 


2. Section 213.3310 is amended to show 
that the position of Chief, Criminal Sec¬ 
tion, Internal Security Division, is no 
longer excepted under Schedule C. 

Effective on publication in the Federal 
Register (6-11-71), subparagraph (4) 
of paragraph (p> of § 213.3310 is 
revoked. 

(5 U.S.C. 3301, 3302, E.O. 10577;, 3 CFR 1954- 
68 Comp., p. 218) 

United States Civil Serv¬ 
ice Commission, 

[seal] James C. Spry, 

Executive Assistant to 
the Commissioners . 

[FR Doc.71-8189 Filed 6-10-71:8:49 am] 


PART 213—EXCEPTED SERVICE 
Environmental Protection Agency 

Section 213.3318 is amended to show 
that one position of Secretary to the Di¬ 
rector, Office of Congressional Affairs, is 
excepted under Schedule C. 

Effective on publication in the Federal 
Register (6-11-71), paragraph (r) is 
added to § 213.3318 as set out below. 

§213.3318 Environmental Protection 
Agency. 

• • • • • 

(r) One Secretary to the Director 
Office of Congressional Affairs. 
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(5 US C. 3301. 3302, E O. 10577; 3 CFR 
1954 58 Comp., p. 218) 

United States Civil Serv¬ 
ice Commission, 
f seal] James C. Spry, 

Executive Assistant to 
the Commissioners. 

|PR Doc.71’8188 Piled 6-10-71;8:49 am] 


PART 213—EXCEPTED SERVICE 

Occupational Safety and Health 
Review Commission 

Section 213.3344 is added to show that 
the position of one Confidential Assistant 
to the Chairman is excepted under 
Schedule C. 

Effective on publication in the Federal 
Register (6-11-71), § 213.3344 is added 
as set out below. 

§ 213.3344 Occupational Safely and 
Health Review Coni mission. 

(a) One Confidential Assistant to the 
Chairman. 

(5 U.S.C. 3301. 3302, E.O. 10577; 3 CFR 
1954-58 Comp., p. 218) 

United States Civil Serv¬ 
ice Commission, 

Tseal] James C. Spry, 

Executive Assistant to 
the Commissioners. 
]FR Doc.71-8190 Filed 6-10-71;8:50 am] 


PART 213—EXCEPTED SERVICE 
Selective Service System 

Section 213.3346 is amended to show 
that one position of Private Secretary to 
the Deputy Director of Selective Service 
is excepted under Schedule C. 

Effective on publication in the Federal 
Register (6-11-71), paragraph (d) is 
added to § 213.3346 as set out below. 

§ 213.3346 .Selective Service System. 

* * * * » 

(d> One Private Secretary to the 
Deputy Director of Selective Service. 

(5 U.S.C. 3301, 3302. E.O. 10577; 3 CFR 1954- 
58 Comp., p. 218) 

United States Civil Serv¬ 
ice Commission, 

[seal] James C. Spry, 

Executive Assistant to 
the Commissioners. 
|FR Doc.71-8191 Filed 6-10-71;8:50 am] 


Title 7—AGRICULTURE 

Chapter VII—Agricultural Stabiliza¬ 
tion and Conservation Service 
(Agricultural Adjustment), Depart¬ 
ment of Agriculture 

SUBCHAPTER B—FARM MARKETING QUOTAS 
AND ACREAGE ALLOTMENTS 

PART 719—RECONSTITUTION OF 
FARMS, ALLOTMENTS, AND BASES 

This part is issued pursuant to the 
Agricultural Adjustment Act of 1938, 


as amended (7 U.S.C. 1281 et seq.), to 
provide for the constitution and recon¬ 
stitution of farms for the purposes of 
farm marketing quota, acreage allot¬ 
ment, feed grain, rural environmental 
assistance and other programs adminis¬ 
tered by the State and county ASC com¬ 
mittees. 

This part is reissued in order to con¬ 
solidate the existing provisions and nine¬ 
teen amendments (29 F.R. 13370, 16185; 
30 F.R. 3855, 5701, 6511, 6975; 31 F.R. 
1236, 3186. 4580, 7030, 13204, 14253, 
15019; 32 F.R. 14599; 33 F.R. 9145, 9755, 
11811; 34 F.R. 244, 11410; and 35 F.R. 
10353) with necessary reorganization of 
content for clarity, together with the fol¬ 
lowing principal changes: 

(1) Land covered by a cropland ad¬ 
justment or cropland conversion pro¬ 
gram agreement may be combined with 
other land if the farm operator agrees 
to a zero permitted acreage for the com¬ 
modity under agreement. 

(2) An option is provided whereby 
States may choose not to notify owners 
of the action taken on a reconstitution 
request. 

(3) The approval of the State com¬ 
mittee and concurrence by the Deputy 
Administrator are required in specified 
cases of farm reconstitution involving 
certain types of corporations and family 
trusts. 

(4) The owner-designation method is 
expanded to cover feed grain bases. In 
addition, a memorandum of understand¬ 
ing is to be filed by both the buyer and 
seller where the owner-designation 
method is to be used. The filing of the 
memorandum makes unnecessary the 
current restriction on the use of the 
owner-designation method only during 
the first year after the sale of land by an 
owner. The restriction is therefore 
eliminated. 

Since farms are now being reconsti¬ 
tuted for the 1971 programs, it is es¬ 
sential that this part as revised and re¬ 
issued be made effective as soon as pos¬ 
sible. It is hereby found and determined 
that compliance with the notice, pub¬ 
lic procedure and 30-day effective date 
requirements of 5 U.S.C. 553 is impracti¬ 
cable and contrary to the public interest. 
Accordingly, this part shall become ef¬ 
fective upon publication in the Federal 
Register. 

Sec. 

719.1 Applicability. 

719.2 Definitions. 

719.3 Farm constitution. 

719.4 Guides for determining the land con¬ 

stituting a farm. 

719.5 County committee action to reconsti¬ 

tute a form. 

719.6 Farm corporations and trusts. 

719.7 Reconstitution of farm allotments, 

history acreages, and farm bases. 

719.8 Rules for determining allotments and 

bases where reconstitution is made 
by division. 

719.9 Rules for determining farm bases, 

farm allotments, and history acre¬ 
ages where reconstitution is by 
combination. 

719.10 Preservation of cropland and allot¬ 

ment acreage. 

719.11 Eminent domain acquisitions. 

719.12 Exempting Federal prison farms and 

Federal wildlife refuges. 


Sec. 

719.13 Supervisory authority of ASC State 

committee. 

719.14 Transfer of allotments and feed grain 

bases—State public lands. 

719.15 Federally owned land under restric¬ 

tive lease. 

Authority: The provisions of tills Part 719 
issued under secs. 375, 378. 379, 52 Stat. 66. as 
amended, 72 Stat. 995, as amended. 79 Stat. 
1211, 7 U.S.C. 1375, 1378. 1379; secs. 601. 602, 
706. 79 Stat. 1206. as amended. 1210. 7 U.S.C. 
1801 note. 1838, 1306; sec. 105. 84 Stat. 1368. 
7 U.S.C. 1441 note. 

§719.1 Applicability. 

The provisions of this part apply to 
reconstitution of farms, allotments and 
bases for 1971 and subsequent years 
under any program administered by the 
Agricultural Stabilization and Conser¬ 
vation Service through State and county 
committees. The provisions of §§ 719.1 
to 719.15 (29 F.R. 13370, 16185; 30 F.R. 
3855, 5701, 6511, 6975; 31 F.R. 1236, 3186, 
4580, 7030. 13204, 14253, 15019; 32 F.R. 
14599; 33 F.R. 9145, 9755. 11811: 34 F.R. 
244,11410; 35 F.R. 10353) are superseded. 

§ 719.2 Definition;'. 

In determining the meaning of the 
provisions of this part, unless the con¬ 
text indicates otherwise, words import¬ 
ing the singular include and apply to 
several persons or things, words import¬ 
ing the plural include the singular, 
words importing the masculine gender 
include the feminine as well, and words 
used in the present tense include the 
future as well as the present. The follow¬ 
ing terms shall have the following 
meanings: 

(a) Allotment. Acreage allocated to a 
farm for a year for cotton, peanuts, rice, 
tobacco, or wheat, pursuant to the Agri¬ 
cultural Adjustment Act of 1938. as 
amended. The term includes base acre¬ 
age allotments for cotton and domestic 
allotments for wheat. 

(b) Combination. Consolidation of 
two or more farms or parts of farms 
into one farm. 

(c) Committees —(1) Community com¬ 
mittee. Persons elected within a com¬ 
munity as the community committee un¬ 
der the regulations governing the selec¬ 
tion and functions of Agricultural Sta¬ 
bilization and Conservation county and 
community committees in Part 7 of Sub¬ 
title A of this title. 

(2) County committee. Persons elected 
within a county as the county committee 
under the regulations governing the se¬ 
lection and functions of Agricultural 
Stabilization and Conservation county 
and community committees in Part 7 
of Subtitle A of this title, except that for 
Puerto Rico and the Virgin Islands, the 
Caribbean Area Agricultural Stabiliza¬ 
tion and Conservation Committee shall, 
insofar as applicable, perform the func¬ 
tions of the county committee. 

(3) State committee. Persons in a 
State designated by the Secretary as the 
Agricultural Stabilization and Conserva¬ 
tion State committee under section 8(b) 
of the Soil Conservation and Domestic 
Allotment Act, as amended, except that 
for Puerto Rico and the Virgin Islands, 
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the Caribbean Area Agricultural Stabili¬ 
zation and Conservation Committee 
shall, insofar as applicable, perform the 
functions of the State committee. 

(d) County . County or parish of a 
State except that for Alaska, Puerto Rico 
and the Virgin Islands, county shall be 
an area designated by the State commit¬ 
tee with the concurrence of the Deputy 
Administrator. 

(e) County Executive Director. Person 
employed by the county committee to 
execute the policies of the county com¬ 
mittee and be responsible for day-to-day 
operations of the ASCS county office or 
the person acting in such capacity. 

(f) Cropland. Land which the county 
committee determines meets any of the 
following conditions: 

(1) Is currently being tilled for the 
production of a crop for harvest. 

(2) Has been tilled and is currently 
devoted to legumes or grasses which were 
established by a producer. 

(3) Is suitable for crop production 
and although not currently tilled it can 
be established that the land has been 
tilled in a prior year. 

(4) Has been tilled and Is currently 
devoted to vineyards, orchards, or one- 
row shelter belt planting (excluding 
abandoned orchards or vineyards). 

(5) Is preserved as cropland under 
§ 710.10. Land classified as cropland shall 
be removed from such classification upon 
a determination by the county com¬ 
mittee that the land (i) is removed from 
agricultural production: (ii) is no longer 
suitable for production of crops; (iii) is 
devoted to trees (other than orchards 
or one-row shelter belt plantings) which 
were planted in the preceding year ex¬ 
cept that land planted to trees in the 
fall of the preceding year will retain its 
cropland classification for the succeed¬ 
ing year; or (iv) is no longer preserved 
as cropland under the provisions of 
§ 719.10 and does not meet the condi¬ 
tions in subparagraphs (1) through (4) 
of this paragraph. 

(g) Current year. Calendar year for 
which the applicable allotment, base 
acreage, history acreage, yields, market¬ 
ing quota penalties, or other program 
determinations are established or con¬ 
sidered. 

(h) Department. U.S. Department of 
Agriculture. 

(i) Deputy Administrator . Deputy Ad¬ 
ministrator, or acting Deputy Adminis¬ 
trator, State and County Operations, Ag¬ 
ricultural Stabilization and Conservation 
Service, U.S. Department of Agriculture. 

(j) Division. Dividing a farm into two 
or more farms or parts of farms. 

(k) Farm number. Serial number as¬ 
signed to a farm by the county committee 
for the purpose of identification. 

(l) Federally owned land. Land owned 
by the Federal Government or any de¬ 
partment, bureau, or agency thereof, or 
any corporation whose stock is wholly 
owned by the Federal Government. 

(m) Landlord. An owner who rents or 
leases, or a tenant who subleases, farm¬ 
land to another person. 
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(n) OGC representative. Deputy Gen¬ 
eral Counsel, or appropriate Regional 
Attorney, or Attomey-in-Charge, Office 
of the General Counsel. 

(o) Operator. Person who is in general 
control of the farming operations on the 
farm during the program year. 

(p) Owner . Person who has legal own¬ 
ership of farmland. 

(q) Person. Individual, partnership, 
association, corporation, estate or trust, 
or other business enterprise or other 
legal entity and, whenever applicable, a 
State, a political subdivision of a State, 
or any agency thereof. 

(r) Preceding year. Calendar year im¬ 
mediately preceding the current year. 

(s) Producer. Person who as owner, 
landlord, tenant or sharecropper, is en¬ 
titled to share in the crops available for 
marketing from the farm or in the pro¬ 
ceeds thereof, and, in the case of rice, 
a person who furnishes water for a share 
of the crop. 

(t) Reconstitution. Change in the land 
constituting a farm as a result of com¬ 
bination or division. 

(u) Representative of the State com¬ 
mittee. Member of the State committee 
or any employee of the State committee. 

(v) Secretary. Secretary of Agricul¬ 
ture of the United States, or any officer 
or employee of the Department to whom 
authority is delegated to act in his stead. 

(w) Sharecropper. A producer who 
performs work in connection with the 
production of a crop under the super¬ 
vision of the operator and who receives 
a share of such crop for his labor. 

(x) State executive director. Person 
employed by the State committee to exe¬ 
cute the policies of the State committee 
and to be responsible for the day-to-day 
operations of the ASCS State office, or 
the person acting in such capacity. 

(y) Tenant. (1) A person usually 
called a “cash tenant, 0 “fixed-rent 
tenant, 0 or “standing-rent tenant, 0 who 
rents land from another for a fixed 
amount of cash or a fixed amount of a 
commodity to be paid as rent; or (2) a 
person, other than a sharecropper, usu¬ 
ally called a “share tenant/’ who rents 
land from another person and pays as 
rent a share of the crops or proceeds 
therefrom. 

(z) Representative of the county com¬ 
mittee. A member of the county commit¬ 
tee or any employee of the county 
committee. 

§719.3 Farm constitution. 

(a) Farms constituted under prior reg¬ 
ulations. Land which has been properly 
constituted under prior regulations shall 
remain so constituted until a reconstitu¬ 
tion is required under paragraph (d) of 
this section. 

(b) Farms constituted for the first 
time or reconstituted hereafter. With re¬ 
spect to the constitution and identifica¬ 
tion of land as a farm for the first time 
or the reconstitution of farms made here¬ 
after, a farm shall include all land op¬ 
erated by one person which is nearby and 
easily accessible except that it shall not 


include land under any of the following 
conditions: 

(1) Land under separate ownership 
unless (i) the owners agree in writing, 
and (ii) the county committee deter¬ 
mines that the land is approximately 
equally productive; 

(2) Field-rented tracts under a short¬ 
term agreement of 1 year or less (such 
tracts shall remain with the farm of 
which they are a part); 

(3) Federally owned land under a lease 
restricting the production of price- 
supported commodities in excess supply; 

(4) Federal- and State-owmed wildlife 
refuges unless the former owner has pos¬ 
session of the land under a leasing agree¬ 
ment with the eminent domain acquiring 
agency; or 

(5) Land covered by a whole farm 
conservation reserve contract unless all 
the other land included in the farm is 
also covered by a whole farm conserva¬ 
tion reserve contract. 

(6) Land covered by a whole farm 
cropland conversion program agreement 
unless all the other land included in the 
farm is also covered by a whole farm 
cropland conversion program agreement. 

(7) Land covered by a cropland ad¬ 
justment or cropland conversion program 
agreement unless (i) the specific com¬ 
modity diverted under the agreement is 
also diverted under a cropland adjust¬ 
ment or cropland conversion program 
agreement covering the other land and 
having the same expiration date, or (ii) 
the other land does not have an allot¬ 
ment or base of the same commodity, or 
(iii) the farm operator agrees to a zero 
permitted acreage for the commodity 
under agreement. 

(c) Location of farm for administra¬ 
tive purposes. (1) If all land in the farm 
is located in one county, the farm shall 
be administratively located in such 
county. 

(2) If the land in the farm is located 
in more than one county, the farm shall 
be administratively located in either of 
such counties as the county committees 
and the farm operator agree. If no 
agreement can be reached, the farm 
shall be administratively located in the 
county (i) where the principal dwelling 
is situated, or (ii) where the major por¬ 
tion of the farm is located, if there is no 
dwelling. 

(3) Notwithstanding the provisions 
of subparagraphs (1) and (2) of this 
paragraph, if the land in the farm is part 
of an Indian reservation and is operated 
by a grazing association, the farm may 
be administratively located in the county 
where such grazing association has its 
headquarters if the county committees 
involved and the farm operator agree to 
such location, provided the persons using 
the land do not reside thereon and the 
geographic features are such that ad¬ 
ministrative access would be more 
practical. 

(d) Required reconstitutions. A re¬ 
constitution of a farm either by division 
or by combination shall be required 
whenever: 
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(1) A change has occurred in the op¬ 
eration of the land after the last consti¬ 
tution or reconstitution and as a result 
of such change the farm does not meet 
the conditions for constitution of a farm 
as set forth in paragraph <b) of this sec¬ 
tion: Provided, That no reconstitution 
shall be made if the county committee 
determines that the primary purpose of 
the change in operation is to (i) estab¬ 
lish eligibility to transfer allotments sub¬ 
ject to sale or lease or (ii) obtain small 
farm benefits under a program: 

(2) The farm was not properly con¬ 
stituted under the applicable regulations 
in effect at the time of the last constitu¬ 
tion or reconstitution; 

(3) An owner requests in writing that 
his land no longer be included in a farm 
which is composed of tracts under sepa¬ 
rate ownership; 

(4) The county committee determines 
that the farm was reconstituted on the 
basis of false information furnished by 
the owner or farm operator; or 

(5) The county committee determines 
that the tracts of land included in a farm 
are not being operated as a single farm¬ 
ing unit. 

§ 719.4 Guides for determining tlie land 
constituting a farm. 

(a) General. In determining the con¬ 
stitution of a farm, consideration shall be 
given to a number of provisions such as 
ownership, operation, accessibility and 
nearness, and the productiveness of dif¬ 
ferent tracts. A brief explanation of 
these provisions is outlined in this sec¬ 
tion to assist committees in properly de¬ 
termining what land is to be included in 
a farm. 

(b) Ownership. The county committee 
shall require specific proof where there 
is doubt as to ownership. 

(c) Family members. Land owned by 
different members of an immediate fam¬ 
ily living in the same household and 
operated as a single farming unit shall 
be considered as being under the same 
ownership in determining a farm. 

(d> Parent corporations and subsidi¬ 
aries. All land which is nearby and easily 
accessible and which is owned and op¬ 
erated by a parent corporation and sub¬ 
sidiary corporations of which the parent 
corporation owns more than 50 percent 
of the shares of stock (or which is owned 
and operated by such subsidiary corpo¬ 
rations) shall be constituted as one farm. 

(e) Nearby and easily accessible. 
Tracts of land shall be considered nearby 
and easily accessible if the county com¬ 
mittee determines such tracts are close 
enough together so that they will be op¬ 
erated as a single farming unit. In de¬ 
termining whether such tracts are nearby 
and easily accessible, the county com¬ 
mittee shall consider whether: (1) The 
farm labor and machinery are or could 
be freely interchanged during the period 
when normal farming operations are in 
progress; (2) the cropping pattern or 
land uses will be such as to reflect a sin¬ 
gle farming unit. 

<f) Productivity. Combinations of 
tracts under different ownership shall 
not be permitted where the county com¬ 


mittee determines that (1) one tract is 
primarily irrigated land and the other 
tract is primarily nonirrigated, or (2) the 
present productivity of the cropland on 
one tract differs substantially from the 
productivity of the other tract. Farm 
yields may be considered in making this 
determination but they should not be the 
sole basis for such determination. 

(g) Operation. The county committee, 
in determining the constitution of a 
farm, shall satisfy itself that the oper¬ 
ator will be in general control of the 
farming operations on the farm in the 
program year. 

§ 719.5 County i*oniniiu«*«* art ion to re¬ 
constitute a farm. 

Action to reconstitute a farm may be 
initiated by the county committee, the 
farm owner, or the operator of the farm. 
Any request for a farm reconstitution 
shall be filed with the county committee. 
The county committee shall act on each 
proposed reconstitution. All interested 
operators shall be notified of the action 
taken by the county committee. All in¬ 
terested owners shall also be notified pro¬ 
vided the State committee determines 
such notification is desirable and this 
policy is applicable to all counties in 
the State. If the proposed reconstitu¬ 
tion is approved, the notice shall show 
the program year in which the recon¬ 
stitution will become effective for each 
allotment, base, and program. 

§ 719.6 Farm corporation* and trust*. 

Notwithstanding any other provision 
of this part, whenever the county com¬ 
mittee has reason to believe a farm cor¬ 
poration (s) or trust(s) are formed pri¬ 
marily for the purpose of obtaining ad¬ 
ditional program benefits under this Title 
7, the farm or farms shall not remain as 
presently constituted, or be reconsti¬ 
tuted, when owned and operated, or op¬ 
erated but not owned, by corporations or 
trusts listed below without approval of 
the State committee and concurrence by 
the Deputy Administrator: (a) Corpora¬ 
tions in which more than 50 percent of 
the shares of stock is owned by members 
of the same family living in the same 
household; (b) corporations in which 
more than 50 percent of the shares of 
stock is owned by stockholders common 
to more than one of the corporations; (c) 
trusts in which the beneficiaries and the 
trustee are family members living in 
the same household. 

§ 719.7 Reconstitution of farm allot¬ 
ment*, history acreages and farm 
bases. 

(a) When to reconstitute. Farms shall 
be reconstituted as soon as it is deter¬ 
mined that the land areas are not prop¬ 
erly constituted and, to the extent prac¬ 
ticable, shall be based on the facts and 
conditions existing at the time the 
change requiring the reconstitution 
occurred. For each farm reconstituted, 
the farm allotments, history acreages, 
and farm bases shall also be reconstituted 
in accordance with the provisions of 
this part. County office records shall be 
corrected as necessary to reflect prop¬ 


erly the basic data for each farm as 
reconstituted. 

(b) Effective date of reconstitutions . 
The effective date of the reconstitution 
shall be as follows: 

(1) Allotment crops, (i) The recon- 
constitution shall be effective for an 
allotment crop for the current program 
year if such reconstitution is initiated 
before such crop is or would have been 
planted. 

(ii) The reconstitution may be made 
effective for the current program year 
after the crop has been or would have 
been planted if the county committee 
determines that no adverse effect to the 
program will result and the farm 
owner(s) and operator (s) agree to make 
the reconstitution effective for such 
year. 

(2) Feed grain crops, (i) The recon¬ 
stitution shall be effective for feed grain 
crops for the current program year if 
such reconstitution is initiated before 
any spring seeded feed grain crop is or 
would have been planted. 

(ii) The reconstitution may be made 
effective for the current program year 
after any spring seeded feed grain crop 
has been or would have been planted if 
the county committee determines that 
no adverse effect to the program will 
result and the farm(s) and operator(s) 
agree to make the reconstitution effec¬ 
tive for such year. 

(3) Conservation Reserve , Cropland 
Conversion , and Cropland Adjustment 
Programs. The reconstitution shall be 
effective for purposes of the Conserva¬ 
tion Reserve, Cropland Conversion, and 
Cropland Adjustment Programs (CRP, 
CCP, and CAP) for the current program 
year unless the reconstitution would 
cause noncompliance with the contract 
or agreement. 

(4) Rural Environmental Assistance 
Program. The reconstitution shall not 
be effective for purposes of the Rural 
Environmental Assistance Program 
(REAP) if the county committee has ap¬ 
proved cost-sharing for a producer on 
the farm for the current program year 
unless (i) the parent farm on which cost¬ 
sharing was approved was not properly 
constituted at the time of approval, or 
(ii) the county committee determines 
that some producer on the farm would 
not be eligible to participate in the REAP 
if the reconstitution is not made 
effective. 

(5) Misrepresentation. Notwithstand¬ 
ing any other provision of this section, 
if the county committee determines that 
the farm was or was not reconstituted 
because of a misrepresentation by a 
producer, the farm shall be properly re¬ 
constituted, and the effective date of such 
reconstitution for all purposes shall be 
retroactive to the date the farm was 
improperly constituted. 

(c) Maximum and minimum provi¬ 
sions, adjustments, and release and re¬ 
apportionment. Allotments for recon¬ 
stituted farms resulting from the 
divisions or combinations of parent 
farms in accordance with this part are 
subject to maximum and minimum 
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allotment provisions and to adjustments 
from allotment reserves for the com¬ 
modity and released farm allotments as 
provided in the regulations governing 
the determination of allotments for the 
commodity. 

<d> Continuous application . Where a 
farm reconstitution for the current year 
is made before the current year’s allot¬ 
ments or bases are determined, the his¬ 
tory acreages and other basic data for 
the reconstituted farms shall be used 
to establish the current year’s allotments 
and bases: Provided, That where the 
current year’s preliminary allotment on 
one or more parent farms involved in a 
proposed combination would be reduced 
for underplanting, the allotment shall 
be determined as follows: (1) The cur¬ 
rent year’s allotment for each parent 
farm shall be established separately, and 
then (2) the current year’s allotment for 
the combined farm shall be determined 
by adding the allotments established 
for the parent farm. 

§ 719.8 Rules for determining allot¬ 
ment* and base* where reconstitution 
i* made by division. 

The methods for dividing allotments 
and bases in order of precedence are 
estate, designation by landowner, contri¬ 
bution (including contribution-cropland 
and contribution-history), cropland, and 
history. 

(a> Estate method . The estate method 
is the proration of the allotments and 
bases for a parent farm among the heirs 
in settling an estate. If the estate sells a 
tract of land before the farm is divided 
among the heirs, the allotments and 
bases for the tract shall be determined 
by using one of the methods provided in 
paragraphs (b) through (f) of this sec¬ 
tion. The allotments and bases shall be 
divided among the heirs in settling an 
estate as follows: 

(1) In accordance with a will by the 
testator if the county committee deter¬ 
mines that the terms of the will are such 
that a division can reasonably be made 
on this basis. 

(2) If the provisions of subparagraph 

(1) of this paragraph are not applicable, 
the allotments or bases shall be appor¬ 
tioned in the manner agreed to in writing 
by all interested heirs. An agreement by 
the administrator or executor shall not 
be accepted in lieu of an agreement by 
the heirs. 

(3) If the provisions of subparagraphs 
(1) and (2) of this paragraph do not 
apply, the allotments and bases shall be 
divided pursuant to paragraphs (c) 
through (f) of this section, as applicable. 

(b) Designation of allotments and 
bases by landowner. If the ownership of 
a tract of land is transferred from a 
parent farm, the county committee shall 
at the request of the transferring owner 
divide the allotments and bases between 
the parent farm and the transferred 
tract, or between the applicable tracts if 
the entire farm is sold to two or more 
purchasers, in the manner designated by 
the owner of the parent farm subject 
to conditions set forth in this paragraph. 
If the county committee determines that 
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the allotments and bases cannot be 
divided in the manner designated by the 
owner because of the conditions set forth 
in this paragraph, the owner shall be 
notified and permitted to revise the desig¬ 
nation so as to meet the conditions in 
this paragraph. If the owner does not fur¬ 
nish a revised designation of allotments 
and bases within a reasonable time after 
such notification or if the revised desig¬ 
nation does not meet the conditions of 
this paragraph, the county committee 
shall make the proration of allotments 
and bases in accordance with paragraphs 
<c) through (f) of this section. If a 
parent farm is composed of tracts under 
separate ownership, each separately 
owned tract being transferred in part 
shall be considered a separate farm and 
shall be constituted separately from the 
parent farm using the rules in para¬ 
graphs (c) through (f) of this section, as 
applicable, prior to application of the 
provisions of this paragraph. The eligibil¬ 
ity conditions that shall be complied with 
for applying this method of division are: 

(1) The interested owners (seller and 
purchaser) shall file a memorandum of 
understanding of the designation with 
the county committee. The heirs of an 
estate may use this method to designate 
the allotments or bases for allocation to 
a tract of land sold prior to dividing the 
parent farm among the heirs in settling 
an estate: Provided, however, That desig¬ 
nation by the administrator or executor 
shall not be accepted in lieu of designa¬ 
tion by the heirs. 

(2) Where the land of the parent farm 
is subject to a deed of trust, lien, or mort¬ 
gage, the holder of the deed of trust, 
mortgage, or lien must agree to the divi¬ 
sion of allotments and bases. 

(3) Neither the tract transferred from 
the parent farm nor the remaining por¬ 
tion of the parent farm shall receive al¬ 
lotments or bases in excess of allotments 
or bases for similar farms in the same 
area having allotments or bases of the 
commodity or commodities involved and 
such allotments or bases shall be con¬ 
sistent with good land use. 

(4) Where the part of the farm from 
which the ownership is being transferred 
was owned for a period of less than 3 
years, the provisions of this paragraph 
shall not be applicable to such transfer 
unless the State committee with concur¬ 
rence of the Deputy Administrator finds 
that the primary purpose of the owner¬ 
ship transfer was not to retain or sell an 
allotment or base. In the absence of such 
a finding, and if the farm contains land 
which has been owned for a period of 
less than 3 years, that part which has 
been owned for less than 3 years shall 
be considered as a separate farm and 
the allotments and bases shall be as¬ 
signed to that part using the rules in 
paragraphs (c) through (f) of this sec¬ 
tion, as applicable. Such apportionment 
shall be made prior to any designation of 
allotments and bases with respect to the 
part which has been owned for 3 years 
or more. 

(5) This method is not applicable to 
burley tobacco except where the owner¬ 


ship of the tract is transferred for non- 
agricultural uses. 

(6> The land for which ownership is 
being transferred to a Federal, State, 
or other agency was not or could not 
have been acquired under the right of 
eminent domain. If eminent domain is 
applicable, the provisions of §719.11 
shall apply. 

(c) Contribution method. The contri¬ 
bution method for dividing allotments 
and bases is the proration of the parent 
farm’s allotments and bases to each iden¬ 
tical tract separated from the parent 
farm in the same proportion that each 
tract contributed to the allotments and 
bases at the time of combination. Unless 
the provisions of paragraph (a) or (b) 
of this section are applicable this method 
shall be used to divide allotments and 
bases for a farm which resulted from a 
combination that became effective dur¬ 
ing the 6-year period immediately prior 
to the current year. This method for 
dividing allotments shall be used beyond 
the 6-year period if records are avail¬ 
able to show the contribution of the 
separate tracts at the time of combina¬ 
tion unless the county committee deter¬ 
mines with the concurrence of a repre¬ 
sentative of the State committee that 
the use of the contribution method would 
not result in an equitable distribution 
of the allotments and bases considering 
available land, cultural operations, and 
changes in type of farming. The contri¬ 
bution method shall not be used in cases 
involving the division for any commodity 
for which there was no allotment or base 
established at the time of combination, 
and a parent farm, in the case of rice, 
which includes one or more tracts on 
which an established crop rotation sys¬ 
tem was being carried out at the time 
of the combination. 

(d) Contribution-Cropland or Contri¬ 
bution-History method. In cases where 
the allotments or bases are divided by 
the contribution method pursuant to 
paragraph (c) of this section and a fur¬ 
ther division of an identical tract is 
required, the allotments and bases shall 
first be apportioned to the identical 
tracts and then apportioned among the 
parts of the identical tracts by the crop¬ 
land or history method pursuant to par¬ 
agraph (e) or (f) of this section, as 
applicable. 

(e) Cropland method. The cropland 
method for dividing allotments and bases 
is the proration of allotments and bases 
to the tracts being separated from the 
parent farm in the same proportion that 
the cropland acreage for each such tract 
bears to the cropland for the parent 
farm. For rice, the acreage of cropland 
that is available for the production of 
rice shall be used to make the proration. 
The county committee shall verify or 
redetermine, if considered necessary, the 
cropland on each of the tracts of the 
parent farm prior to making the prora¬ 
tion. This method shall be used if the 
provisions of paragraphs (a) through 
(c) of this section are not applicable 
unless the county committee determines 
that a division by the history method 
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would result in allotments and bases 
more representative of the operation 
normally carried out on each tract dur¬ 
ing the respective base period for the 
commodities. Notwithstanding any other 
provision of this paragraph, the allot¬ 
ments and bases shall be apportioned 
on the basis of the cropland available for 
and adapted to the production of the 
allotment or feed grain crop on each 
tract when the owners file with the 
county office a written agreement as to 
the amount of available and adapted 
cropland and the county committee ap¬ 
proves such agreement. 

(f) History method. The history 
method of division of allotments and 
bases is the proration of allotments and 
bases to the tracts being separated from 
the parent farm on the basis of the 
acreage determined to be representative 
of the operations normally carried out 
on each tract during the respective base 
period for the commodities. The history 
method shall be used when the county 
committee determines that division by 
the cropland method should not be used. 

(g) Variation in reconstituted allot- 
ments and bases. Allotments or bases ap¬ 
portioned among the divided tracts, pur¬ 
suant to paragraphs (c) through (f) of 
tills section, may be increased or de¬ 
creased by as much as 10 percent of the 
allotment or base established for the 
parent farm if (1) the interested owners 
agree in writing, and (2) the county 
committee determines that the method 
used did not provide an equitable dis¬ 
tribution concerning available land, cul¬ 
tural operations and changes in type of 
farming. Any increase in an allotment 
or base on a tract pursuant to this para¬ 
graph shall be offset by a corresponding 
decrease on the other tract and all varia¬ 
tions between tracts must be compensat¬ 
ing. 

(h) Adjustments in conserving bases. 
Conserving bases for farms divided pur¬ 
suant to paragraphs (c) through (f) of 
this section, and apportioned among the 
tracts, may be adjusted by the county 
committee taking into consideration the 
physical location of conserving use acre¬ 
age**. the feed grain bases and allotments 
apportioned to the reconstituted farms, 
and changes in type of farming. Any 
decrease in the conserving base on a tract 
must be offset by a corresponding in¬ 
crease on the other tract and all con¬ 
serving base adjustments must be 
compensating. 

(i) Divided history acreage and other 
data. The history acreage and other 
basic data, except commodity yields 
and minimum allotments, for divided 
farms shall be determined by using 
the same percentage figure as was used 
to apportion the allotment or base crop 
for the respective commodity. For com¬ 
modity yields and minimum allotments 
applicable commodity regulations shall 
apply. 

§ <19.9 Rules for determining farm 
linHCM, farm allotments, and history 
acreages where reconstitution is by 
combination. 

If two or more farms or tracts are 
combined for the current year, the cur- 
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rent year's allotments, farm bases, his¬ 
tory acreages, planted acreages, and 
acreages considered planted for the 
years in the base period for the respec¬ 
tive commodities for the reconstituted 
farm shall be the sum of the allotments, 
farm bases, history acreages, planted 
acreages, and acreages considered 
planted for each of the tracts comprising 
the combination, subject to the provi¬ 
sions of § 719.7(c). 

§ 719.10 Preservation of cropland and 
allotment acreage. 

(a) Definitions. Notwithstanding the 
definitions in 5 719.2, for the purposes 
of this section, the following terms shall 
have the following meanings: 

(1) Final acreage. The actual crop 
acreage, plus any additional acreage con¬ 
sidered planted to the crop under ap¬ 
plicable commodity regulations. 

(2) Underplanted acreage. The acre¬ 
age by which the allotment or feed grain 
base for a commodity exceeds the final 
acreage of the commodity. 

<b) Preservation of cropland and 
acreage available for diversion credit — 
(1) CAP , CCP, CRP t GPCP, and RCP. 
Cropland acreage established and main¬ 
tained in vegetative cover under the 
Cropland Adjustment Program, Cropland 
Conversion Program, Conservation Re¬ 
serve Program, Great Plains Conserva¬ 
tion Program, and Regional Conserva¬ 
tion Program, shall retain its cropland 
classification for the period of time the 
contract or agreement is in effect plus 
the period of time thereafter that the 
cover is maintained. Cropland acreage 
established in trees under one of the 
programs listed in this section shall 
retain its cropland classification for the 
period of time the contract or agreement 
is in effect plus an equal period there¬ 
after provided the practice is main¬ 
tained. All acreage under this subpara¬ 
graph shall be available for diversion 
credit to the extent of the underplanted 
acreage of an allotment or feed grain 
base crop where needed to protect the 
history for such crop. 

(2) REAP-ACP and comparable prac¬ 
tices carried out without Federal 
cost-sharing. Cropland acreage estab¬ 
lished and maintained in vegetative 
cover (excluding trees) under the Rural 
Environmental Assistance Program, the 
Agricultural Conservation Program, or 
comparable practices carried out with¬ 
out Federal cost-sharing shall retain its 
cropland classification for the period 
of time that the cover is maintained. To 
qualify for diversion credit under this 
subparagraph (2), the following condi¬ 
tions shall be met: 

(i) Acreage must be in excess of the 
stun of the conserving base and set-aside 
acreage requirements under other ad¬ 
justment programs. 

(ii) The practice must have been 
established after November 3, 1965, and 
carried out in accordance with good 
farming practices. 

(iii) The producer must request pres¬ 
ervation in the year in w'hich the cover 
is established except that the county 
committee may accept a request in a 
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later year if the producer establishes 
to the satisfaction of the county com¬ 
mittee that the cover was established 
after November 3, 1965, and the request 
is made before December 31 of the year 
in which preservation credit is needed. 

(c) Termination of diversion credit. 
Acreage shall cease to be available for 
diversion credit when: 

(1) The permanent vegetation is de¬ 
stroyed or not properly maintained. 

(2) The additional period of protec¬ 
tion in the case of trees established un¬ 
der a conservation program listed in 
paragraph (b) of this section expires or 
the trees are destroyed. 

(d) Diversion credit for divided farms. 
When a parent farm is reconstituted by 
division, future diversion credit shall ac¬ 
crue to the farm or tract on which the 
vegetative cover is physically located. 

(e) Use of diversion credit. The diver¬ 
sion credit determined under the provi¬ 
sions of this section for each under- 
planted allotment or feed grain base 
crop shall be considered as acreage de¬ 
voted to the crop and shall be utilized 
in the establishment of future State, 
county, and farm allotments and bases. 
Notwithstanding any other provisions of 
this part, this section shall not be ap¬ 
plicable with respect to a crop for which 
there is participation in the set aside 
program for wdieat, feed grains, or up¬ 
land cotton authorized by the Agricul¬ 
tural Act of 1970 and payments are 
earned for such participation. 

§719.11 Eminenl domain acquisitions. 

(a) Commodities covered. This section 
provides a uniform method for handling 
farm allotments for extra long staple 
cotton, upland cotton, peanuts, rice in 
farm States, tobacco and wheat; and 
feed grain bases for corn, grain sorghums 
and barley; on land involved in an 
eminent domain acquisition. If eligible 
for pooling under this section, such al¬ 
lotments and bases are pooled for the 
benefit of the owner who is displaced 
from his farm by an eminent domain 
acquisition. Such pooling is for a 3-year 
period from the date of displacement 
and during such period the owner so 
displaced may request transfers of allot¬ 
ments and bases from the pool to other 
farms in the United States owned by 
him. This section does not apply in the 
case of extra long staple cotton, upland 
cotton, peanuts, and tobacco to any farm 
from which the owner was displaced 
prior to 1950; in the case of wheat to 
any farm from which the owner was 
displaced prior to 1954; in the case of 
rice to any farm from which the owner 
was displaced prior to 1955: and in the 
case of feed grains to any farm from 
which the owner was displaced prior to 
1961. 

(b) Eminent domain acquisition. An 
eminent domain acquisition is a taking 
of title to land, or the taking of an im¬ 
poundment easement to impound w'ater 
on the land, or the taking of a flow'age 
easement to intermittently flood the land, 
consummated with respect to land which 
is. or could be, so taken under the power 
of eminent domain by a Federal, State, 
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or other agency. Such acquisition may 
be by court proceedings to condemn the 
land or by negotiation between the 
agency and the owner. Any acquisition 
by an agency with respect to land not 
subject to the agency’s power of eminent 
domain shall not be an eminent domain 
acquisition for purposes of this section. 
All land acquired by an agency for the 
intended project, including surrounding 
land not needed for the project but ac¬ 
quired as a package acquisition, shall be 
considered to be in the eminent domain 
acquisition if the agency expended funds 
for the package acquisition on the basis 
of its power of eminent domain. For ex¬ 
ample, a governmental agency acquires 
150 acres of land from an owner as a 
package acquisition and requires 130 
acres for the public purpose but sup¬ 
ports the expenditure of funds for the un¬ 
needed 20 acres on the grounds that no 
additional cost resulted, or that avoid¬ 
ance of condemnation proceedings war¬ 
ranted the package acquisition. 

(c) Owner. For purposes of this sec¬ 
tion, owner means the person, or per¬ 
sons in a joint ownership, having title 
to the land for a period of at least 12 
months immediately prior to the date 
of transfer of title or grant of impound¬ 
ment or flowage easement under the 
eminent domain acquisition. If such per¬ 
son or persons have owned the land for 
less than such 12-month period, they 
may, nevertheless, be considered the 
owner if the State committee determines 
that such person or persons acquired 
the land for the purpose of carrying out 
farming operations and not for the pur¬ 
pose of obtaining status as an owner 
under this section. However, no person 
shall be considered the owner if he ac¬ 
quired the land subject to an eminent do¬ 
main acquisition under an outstanding 
contract to an agency or an option by 
an agency or subject to pending condem¬ 
nation proceedings. In any case where 
the current title holder cannot be con¬ 
sidered the owner for the purposes of 
this section, the State committee shall 
determine the person or persons who 
previously had title to the land and who 
qualify for status as the owmer under 
the criteria in this paragraph. 

<d> Displacement. The owner shall be 
considered displaced from a farm covered 
by an eminent domain acquisition on the 
date «1 > the right to produce an allot¬ 
ment or feed grain crop is relinquished 
voluntarily even though the owner is not 
required to give up possession of the 
land: or (2) in the case of a flowage ease¬ 
ment the owner determines it is no longer 
practical to conduct farming operations 
on the land: or (3) the owner loses pos¬ 
session of the land as owner or as lessee 
under a lease from the agency or its 
designee if the lease provided unbroken 
possession to the owner from the date of 
acquisition to the end of the lease or 
extensions of the lease. In cases where 
the agency and the owner have executed 
a binding contract for acquisition of 
the farm, the owner may be considered 
displaced prior to completion of the ac¬ 
quisition if he wishes to plant the com¬ 
modity on other land he owns or buys. 
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(e) Notice of displacement . The owner 
shall notify the county committee in 
writing of the eminent domain acquisi¬ 
tion and furnish the date of displace¬ 
ment as soon as possible so that the al¬ 
lotments and bases may be pooled in ac¬ 
cordance with this section. Failure to so 
notify the county committee shall not 
operate to extend the 3-year period of 
the pool. 

(f) Pool. Whenever the county com¬ 
mittee determines, by notice from the 
owner or otherwise, than an owner has 
been displaced, the county committee 
shall establish in a pool for a 3-year 
period, beginning on the date of dis¬ 
placement, the allotments and bases 
eligible for pooling under this section. 
Pooled allotments and bases shall be 
considered fully planted and for each 
year in the pool, shall be established in 
accordance with applicable commodity 
regulations. 

(g) Cases where pooling not permitted 
or required —(1) Agency has authority 
to continue crop production . Pooling 
shall not be permitted if the agency flies 
written notice with the county committee 
within 30 days after the date of acquisi¬ 
tion designating the crops it intends to 
continue producing and the county com¬ 
mittee determines that the agency has 
the authority under its power of eminent 
domain to make the acquisition solely 
for the purpose of continued crop pro¬ 
duction. An agency intention to continue 
crop production after the date of dis¬ 
placement as an interim revenue pro¬ 
ducing operation cannot form the basis 
for retention of allotments and bases 
on the acquired farm unless it has power 
of eminent domain to acquire land solely 
for continued crop production. In gen¬ 
eral, agencies with such power are lim¬ 
ited to experiment stations and educa¬ 
tional institutions with vocational agri¬ 
cultural training programs. 

(2) Owner waives right to have pool¬ 
ing. If the ow r ner files written notice with 
the county committee of intention to 
waive his right to have all the allotments 
and bases, or any part thereof, pooled 
and the county committee determines 
that the owner fully understands his 
right to have allotments and bases pooled 
and has not been coerced to w 7 aive his 
right, the allotments and bases shall be 
retained on the agency acquired land. 

<3) Less than 15 percent of cropland 
acquired. If an agency acquires part of 
a farm and the cropland on the land so 
acquired represents less than 15 percent 
of the total cropland on the farm, the 
allotments and bases shall be retained 
on the portion of the farm not acquired 
by the agency and shall not be pooled. 

<4) 15 percent or more of cropland 
acquired. If an agency acquires part of 
a farm and the cropland on the farm so 
acquired represents 15 percent or more of 
the total cropland on the farm, the allot¬ 
ments and bases attributable to the ac¬ 
quired land shall be retained on the por¬ 
tion of the farm not acquired by the 
agency if the owner flies a written re¬ 
quest w r ith the county committee for 
such retention. However, only such 
amounts of allotments and bases may 


be retained as can be supported on the 
available cropland and which will not 
exceed the allotments and bases estab¬ 
lished on similar farms in the area, tak¬ 
ing into consideration the land, labor, 
and equipment available for the pro¬ 
duction of the commodity, crop rotation 
practices and other physical factors af¬ 
fecting production. Allotments and bases 
not retained shall be pooled. 

(5) In-county transfer upon displace¬ 
ment. If, prior to pooling, an owrner files 
a request to transfer the allotments and 
bases to other farms w r hich he owns in 
the same county, the county committee 
may approve a direct transfer without 
formal establishment in the pool. Such 
transfer shall be subject to the require¬ 
ments of paragraph (j) of this section. 

(h) Release of pooled allotments . 
Pooled allotments, but not feed grain 
bases, may be released on an annual 
basis by the owner to the county com¬ 
mittee during any year for which the al¬ 
lotments are pooled and not otherwise 
transferred from the pool. The county 
committee may reapportion such re¬ 
leased allotments to other farms in the 
same county having allotments for such 
commodity. Pooled allotments shall not 
be released on a permanent basis or sur¬ 
rendered after release to the State com¬ 
mittee for reapportionment in other 
counties. Reapportionment shall be on 
the basis of past acreage of the com¬ 
modity. land, labor, and equipment 
available for the production of the com¬ 
modity, crop rotation practices and soil 
and other physical facilities affecting the 
production of the commodity. Released 
pooled allotment shall be regarded as 
fully planted in the pool and not on the 
farm receiving reapportionment. This 
paragraph shall govern the release and 
reapportionment of pooled allotments 
notwithstanding other procedures con¬ 
tained in applicable commodity regu¬ 
lations. 

(i) Sale, lease, and owner transfers. 
Pooled allotments for w r hich there is 
statutory authority implemented in the 
applicable commodity regulations for 
transfer of allotments on a permanent 
or temporary basis by sale, lease, or by 
owner (within the meaning of owner for 
such purposes) may be transferred per¬ 
manently from the pool by the owner or 
temporarily for the life of the pooled al¬ 
lotment, subject to the terms and condi¬ 
tions in the applicable commodity regu¬ 
lations for such transfers. 

(j) Regular transfers from pool —(1) 
General rule. The owner may request 
transfer of all or part of the pooled al¬ 
lotments and bases to any farm in the 
United States of which he is the bona 
fide owner: Provided , That there are 
farms in the receiving county with allot¬ 
ments or bases for the particular com¬ 
modity, or if there are no such farms, 
the county committee determines that 
farms in the receiving county are suit¬ 
able for the production of the commod¬ 
ity. For purposes of this paragraph: 

(i) Receiving farm means the farm to 
w r hich transfer from the pool is to be 
made: 
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(ii) Receiving State and county com¬ 
mittees mean those committees for the 
State and county in which the receiving 
farm is located; and 

(iii) Transferring State and county 
committees mean those committees for 
the State and county in which the agen¬ 
cy acquired farm is located. 

(2) Application for transfer . The own¬ 
er shall file with the receiving county 
committee written application for trans¬ 
fer of allotment and feed grain base 
from the pool within 3 years after the 
date of displacement. The application 
shall contain a certification by the own¬ 
er that he has made no side agreement 
with any person for the purpose of ob¬ 
taining an allotment or feed grain base 
from the pool, for a person other than 
himself. The owner shall attach to the 
application all pertinent documents per¬ 
taining to his ownership or purchase of 
land and any leasing arrangements as 
for example, the deed of trust or mort¬ 
gage, warranty deed, note, sales agree¬ 
ment. and lease. 

(3) Action try receiving county com- 
mittee. The receiving county committee 
shall consider each application and de¬ 
termine whether the transfer from the 
pool shall be approved. Before an appli¬ 
cation is acted upon by the receiving 
county committee, the owner shall per¬ 
sonally appear before the receiving 
county committee after reasonable 
notice, bring any additional pertinent 
documents as may be requested for exam¬ 
ination by the receiving county com¬ 
mittee, and answer all pertinent ques¬ 
tions bearing on the proposed transfer: 
Provided, That the personal appearance 
requirement may be waived if the re¬ 
ceiving county committee determines 
from facts presented to it on behalf of 
the owner that such personal appear¬ 
ance would unduly inconvenience the 
owner on account of illness or other good 
cause and such personal appearance 
would serve no useful purpose. Any ac¬ 
tion by the receiving county committee 
shall be subject to the approval required 
under subparagraph (5) of this para¬ 
graph. 

(4) Elements of bona fide ownership. 
The receiving county committee shall 
approve the transfer from the pool only 
where the documents and other evidence 
presented by the owner show conclu¬ 
sively that the owner has made a normal 
acquisition of the receiving farm for the 
purpose of bona fide ownership to re¬ 
establish his farming operations. The 
elements of such an acquisition shall in¬ 
clude, but are not limited to, the follow¬ 
ing conditions: 

<i) Appropriate legal documents must 
establish title to the receiving farm; 

<ii) If the owner was the operator of 
the acquired farm at the date of displace¬ 
ment, such owner shall personally oper¬ 
ate and be the operator of the receiving 
farm for the first year that allotment 
or feed grain base is transferred; 

(iii) If the owner was not the operator 
or the acquired farm at the date of dis¬ 
placement and he was not a producer 
because the leasing or rental agreement 


provided for cash, fixed rent, or stand¬ 
ing-rent payment, such owner shall not 
be required to personally operate and be 
the operator of the receiving farm but 
at least 75 percent of the allotment or 
feed grain base for the receiving farm 
shall be planted on the receiving farm 
for the first year; 

(iv) If the owner was not the operator 
of the acquired farm at the date of dis¬ 
placement but he was a producer on the 
acquired farm at the date of displace¬ 
ment by virtue of receiving a share of 
the crops produced on the acquired farm, 
such owner shall not be required to be 
the operator of the receiving farm but 
he shall be a producer on the receiving 
farm the first year that an allotment or 
feed grain base is transferred; 

( v) The contractual arrangements be¬ 
tween the owner and the seller of the 
receiving farm shall not contain a re¬ 
quirement that the receiving farm be 
leased to the seller or a person desig¬ 
nated by or subject to the control of the 
seller nor shall the seller or a person 
designated by or subject to the control of 
the seller lease the receiving farm for the 
first year the allotment or feed grain base 
is transferred even though such contrac¬ 
tual arrangements are silent as to any 
lease; and 

(vi) Contractual arrangements under 
which the receiving farm was purchased 
or leased are customary in the commu¬ 
nity where the receiving farm is located 
with respect to purchase price, size of 
payments due. time when payments are 
due, and size of rental payments, if any. 

<5) Action of receiving State com¬ 
mittee. The approval of a transfer from 
the pool under this paragraph by the 
receiving county committee shall be ef¬ 
fective upon concurrence by the receiv¬ 
ing State committee. Notwithstanding 
any other provision of this section, the 
receiving State committee may authorize 
a transfer from the pool in any case 
where the owner presents evidence satis¬ 
factory to the receiving State committee 
that the eligibility requirements of sub- 
paragraph (4) (ii), (iii), or (iv) of this 
paragraph cannot be met without creat¬ 
ing a hardship because of illness, old 
age. multiple farm ownership, or lack 
of a dwelling on the farm to which allot¬ 
ment or feed grain base is to be trans¬ 
ferred. Notwithstanding any other 
provisions of this section and particu¬ 
larly subparagraph (4) (v) of this para¬ 
graph, the receiving State committee 
may authorize a transfer from the pool 
in any case where the owmer presents 
evidence satisfactory to the receiving 
State committee that the owner has 
made a normal acquisition of the receiv¬ 
ing farm for the purpose of bona fide 
ownership to reestablish his farming op¬ 
erations although the farm is leased to 
the seller of the farm for the first year 
the allotment is transferred. 

(6) Amount of allotment or feed grain 
base aiiailable for transfer. Upon com¬ 
pletion of all necessary approvals under 
this paragraph, the receiving county 
committee shall issue an appropriate al¬ 
lotment or feed grain base notice under 


the applicable commodity regulations. 
The allotment or feed grain base to be 
transferred for a commodity shall be 
no greater than an amount required to 
establish an allotment or feed grain base 
comparable with allotments or feed grain 
bases determined for other farms in the 
same area which are similar (except for 
the past acreage of the commodity). tak¬ 
ing into consideration the land, labor, 
and equipment available for the produc¬ 
tion of the commodity, crop rotation 
practices, and the soil and other physical 
factors affecting the production of the 
commodity. For purposes of determining 
such amount, the receiving county com¬ 
mittee shall consider the receiving tract 
as a separate farm when such tract is 
in combination with land under separate 
ownership. The acreage transferred from 
the pool shall not exceed the allotment 
or feed grain base most recently estab¬ 
lished for the acquired farm and placed 
in the pool. When all or a part of the 
allotment or feed grain base placed in 
the pool is transferred and used to es¬ 
tablish or increase the allotment or feed 
grain base for other farms owned or pur¬ 
chased by the owner, all or the propor¬ 
tionate part of the past acreage history 
for the acquired farm shall be trans¬ 
ferred to and considered for purposes 
of future allotments or feed grain bases 
to have been planted on the receiving 
farm for which an allotment or feed 
grain base is established or increased 
under this section. If only a part of the 
available allotment or feed grain base 
is transferred from the pool, the remain¬ 
ing part of the allotment and feed grain 
base, and past acreage history shall re¬ 
main in the pool for transfer to other 
farms of the owner until all such allot¬ 
ment or feed grain base acreage has been 
transferred or until the period of eligibil¬ 
ity for establishing or increasing allot¬ 
ments or feed grain bases under this 
section has expired. 

(7) Cancellation of transfers. If any 
allotment or feed grain base is trans¬ 
ferred under this paragraph and it is 
later determined by the receiving county 
or State committee, or the Deputy Ad¬ 
ministrator, that the transfer was ob¬ 
tained by misrepresentation by or on 
behalf of the owner, or the conditions 
applicable under subparagraph (4) of 
this paragraph are not met, the allot¬ 
ment or feed grain base for the receiving 
farm shall be reduced for each year the 
transfer purportedly was in effect by 
the amount attributable to the acreage 
transferred from the pool; and if the 
time for withdrawal from the pool has 
not expired, the amount of acreage 
initially transferred from the pool shall 
be returned to the pool after the period 
of time has expired in which the pro¬ 
ducer could exercise his rights of review 
and court action. Any cancellation of 
transfer of allotment or feed grain base 
by the receiving county committee shall 
be subject to approval by the receiving 
State committee. The receiving county 
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committee shall issue any notice of mar¬ 
keting quota and penalty as may be re¬ 
quired in accordance with applicable 
commodity regulations. 

f 8 > Effect o/ release of pooled allot¬ 
ment. Notwithstanding the provisions 
prescribed in this paragraph, if the dis¬ 
placed owner files a request for the 
transfer of a pooled allotment within the 
prescribed period for filing such request 
but his request for transfer is filed dur¬ 
ing a year in which all or a part of the 
pooled allotment was released to the 
transferring county committee pursuant 
to paragraph (h) of this section, the 
application for transfer will be processed 
in the usual manner but the amount of 
the commodity released shall not be 
effective on the receiving farm until the 
succeeding year. When a request for 
transfer of a pooled allotment involves 
a transfer from one State to another, 
the receiving State committee shall ob¬ 
tain information from the transferring 
State committee as to whether any part 
of the allotment for which the transfer 
is requested has been released to the 
transferring county committee for the 
current year. 

(k) Constitution of acquired land. (1) 
Where the owner leases part but not all 
of the agency acquired land, such part 
shall be constituted as a separate farm 
on the date of his displacement from the 
land not so leased. 

(2> If a parent farm consists of 
separate ownership tracts, each such 
tract being acquired in whole or in part 
shall be considered as a separate farm 
for purposes of paragraphs (g) (3) and 
(4) of this section. 

(3) If part of a farm is acquired by an 
agency and the owner is displaced there¬ 
from, such part shall be constituted as a 
separate farm on the date of displace¬ 
ment unless the allotments and bases are 
retained on the part not acquired as pro¬ 
vided in paragraphs (g) (3) and (4) of 
this section in which case the farm shall 
not be reconstituted but the farmland 
and cropland data shall be corrected on 
all appropriate records for the parent 
farm. 

(l) Successors in Merest —(1) Desig¬ 
nation of beneficiary. The owner may 
file with the county committee a written 
designation of beneficiary of his rights 
in the allotments and bases attributable 
to the acquired land in the event of his 
death and may revise such designation 
from time to time. The beneficiary of a 
deceased owner may exercise the right 
to continue a lease or to negotiate a 
lease with the agency or its designee and 
exercise the regular transfer rights with 
respect to farms owned by such bene¬ 
ficiary and may also exercise the release 
and sale, lease and owner transfer rights 
under this section. 

<2» Cases where no beneficiary desig¬ 
nated. If the owner does not file a desig¬ 
nation of beneficiary under subpara¬ 
graph (1) of this paragraph and the 
owner dies before displacement or after 
pooling occurs, the following persons 
shall be considered the beneficiary with 
the rights as provided under subpara¬ 
graph (1) of this paragraph: 
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(1) The surviving joint owner of the 
farm where two persons own the farm 
as joint tenants with right of survivor¬ 
ship under which title passes to the 
survivor; 

(ii) The person (s) who succeed to the 
deceased owner’s interest under a will or 
by intestate succession. However, in the 
case of intestate succession, such per¬ 
son (s) shall be limited to surviving 
spouse, mother, father, brothers, sisters, 
or children of the deceased owner. In 
the settlement of the estate of the de¬ 
ceased owner, the heirs may file a written 
agreement with the county committee 
for the division of the deceased owner's 
rights under this section. 

(m) Limitations on transfers from 
pool. (1) No transfer from the pool under 
paragraph (h), (i>. or (j) of tliis section 
shall be approved if there remains un¬ 
paid any marketing quota penalty due 
with respect to the marketing of the 
commodity from the acquired farm or by 
the displaced owner; or if any of the 
commodity produced on the acquired 
farm has not been accounted for as re¬ 
quired under applicable commodity 
regulations. 

(2) If the tobacco or peanut allotment 
for an acquired farm next established 
after the date of displacement would 
have been reduced because of false or 
improper identification of the commod¬ 
ity produced on or marketed from the 
farm or due to a false acreage report, the 
allotment shall be reduced in the pool 
in accordance with the applicable 
regulations. 

§ 719.12 Exempting Federal prison 
farms and Federal wildlife refuges. 

No marketing penalty shall be assessed 
or entered on the county or State office 
debt record for excess acreage of any 
commodity which may be produced on a 
Federal prison farm or Federal wildlife 
refuge: Provided, however, That this ex¬ 
ception does not apply to penalties in¬ 
curred by an individual who has a sep¬ 
arate interest in a crop which is subject 
to marketing quotas and which was pro¬ 
duced on such Federal prison farms and 
Federal wildlife refuges. 

§719.13 Supervisory authority of ASC 
State committee. 

The State committee may take any ac¬ 
tion required by these regulations which 
has not been taken by the county com¬ 
mittee. The State committee may also 

(a) correct, or require a county commit¬ 
tee to correct, any action taken by such 
county committee which is not in accord¬ 
ance with the regulations of this part, 
or lb) require a county committee to 
withhold taking any action which is not 
in accordance with the regulations of 
this part. 

§719.11 Transfer of allotments and 
feed grain base*—Stale public lands. 

(a) General authority . Section 706 of 
the Food and Agriculture Act of 1965 
(79 Stat. 1210, 7 U.S.C. 1305) enacted 
November 3, 1965, authorizes the Sec¬ 
retary to permit transfers of allotments 
and feed grain bases between farms in 
the same county where both farms are 


composed of public lands of the State. 
Such transfers, effective beginning with 
the 1966 crops, shall be permitted in ac¬ 
cordance with the conditions prescribed 
by this section. 

(b) Applications for transfer. An ap¬ 
plication in writing requesting the trans¬ 
fer of one or more of the allotments and 
feed grain bases on a farm entirely com¬ 
posed of public lands of a State shall be 
filed with the county committee by the 
agency of the State charged with the 
adminstration of the land in such farms. 
The application shall identify the farms 
as being within the same county, show 
that each farm is entirely composed of 
public lands of the State, and list the 
acreages requested to be transferred. Ad¬ 
ditional information as to the present 
operations on the farms, including all 
leasing arrangements, shall also be set 
forth in the application. 

(c) Closing date for filing applica¬ 
tions. The State committee shall estab¬ 
lish the closing date for filing applica¬ 
tions under paragraph (b) of this sec¬ 
tion for each year which shall be no 
later than the date when planting of the 
commodity involved in the transfer be¬ 
comes general in the county. 

(d) Productivity adjustments in allot¬ 
ments, bases, and history acreages. Each 
transfer of allotment and feed grain base 
under this section shall be adjusted for 
differences in farm productivity if the 
yield (projected for the year the transfer 
is to take effect) for the farm to which 
transfer is made exceeds the yield (pro¬ 
jected for the year the transfer is to take 
effect) for the farm from which transfer 
is made by more than 10 percent. The 
county committee shall determine the 
amount of allotment or base to be trans¬ 
ferred where productivity adjustment is 
required by dividing (1) the product of 
the yield for the farm from which trans¬ 
fer is made and the acreage to be trans¬ 
ferred from such farm, by (2) the yield 
for the farm to which transfer is made. 
History acreage for the farm receiving al¬ 
lotment or base shall be adjusted by the 
same percentage as the allotment or base 
being transferred is adjusted. The 
amount of allotment, base, and related 
farm history acreage transferred from 
the farm from which the transfer is made 
with respect to that farm shall be the full 
amount but the amount of allotment 
base, and related farm history acreage 
for the farm to which the transfer is 
made shall be the adjusted amount. The 
county acreage history, if applicable, 
shall be reduced to correspond with the 
adjusted history transferred to the farm. 
The history remaining unassigned to the 
county as a result of such productivity 
adjustments shall be tabulated by the 
State committee and included with the 
sum of county history acreages for pur¬ 
poses of determining the State history 
acreage. 

(e) Limitation on acreages to be trans¬ 
ferred. The amount of allotment or feed 
grain base on a farm after a transfer 
under this section is made shall not ex¬ 
ceed the average amount of allotment or 
feed grain base of at least three but not 
more than five farms with acreages of 
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cropland similar to the farm receiving 
the transfer in the community having 
the applicable allotment or base on these 
farms. 

(f) Permanent vegetative cover re¬ 
quirement. Each transfer of any allot¬ 
ment or base shall be subject to the con¬ 
dition that an acreage equal to the allot¬ 
ment or base transferred (before any 
productivity adjustment) shall be de¬ 
voted to and maintained in permanent 
vegetative cover on the farm from which 
the transfer is made. 

(g) County committee action. The 
county committee shall approve transfer 
under this section only if it determines 
that a timely filed application has been 
received, that the conditions of this sec¬ 
tion have been met, and a representative 
of the State committee has approved the 
transfer. The county committee shall 
issue revised notices of allotments and 
bases for each farm affected by the 
transfer. If a county committee obtains 
evidence that the conditions applicable 
to any transfer under this section have 
not been met, a report of the facts shall 
be made to the State committee. The 
State committee shall determine whether 
such conditions have been met and if 
not met, shall require that the transfer 
be canceled and retransferred to the 
original farm. Where cancellation and 
retransfer is required, the county com¬ 
mittee shall issue revised notices of allot¬ 
ment and bases showing the reasons for 
cancellation of the transfer. 

§719.15 Federally owned land under 
restrictive Iea*e. 


(a) General. It is the policy of the 
United States to prohibit the cultivation 
of crops of price-supported commodities 
in surplus supply on farmland leased 
from the United States. 

(b) Price-supported commodities in 
surplus supply. It has been determined 
that the following price-supported com¬ 
modities are in surplus supply: Cotton 
(upland and extra-long staple), com, 
grain sorghum, rice, wheat, peanuts, dry 
edible beans, barley, flaxseed, soybeans, 
and tobacco of the kinds for which 
acreage allotments are in effect. 

Effective date: Upon publication in 
the Federal Register (6-11-71). 


Signed at Washington, D.C., on June 4, 
1971. 


Kenneth E. Frick, 
Administrator, Agricultural Sta¬ 
bilization and Conservation 
Service. 


| FR Doc.71-8200 Fi led 6-10-7 1 ; 8:51 am) 


SUBCHAPTER C—SPECIAL PROGRAMS 

PART 760—INDEMNITY PAYMENT 
PROGRAMS 

Subpart—Beekeeper Indemnity 
Payment Program 

This subpart contains the regulations 
which set forth the terms and conditions 
under which indemnity payments will 
be made to eligible beekeepers who suffer 


losses of their honeybees as a result of 
the application of pesticides. 

Sec. 

760.100 Administration. 

760.101 Definitions. 

760.102 Indemnity payment. 

760.103 Requirements of eligibility. 

760.104 Application for payment. 

760.105 Proving loss of bees. 

760.106 Proving utilization of pesticides. 

760.107 Proving nonfault. 

760.108 Proving reasonable care. 

760.109 Computation of payment. 

760.110 Appeals. 

760. Ill Assignments. 

760.112 Instructions. 

760.113 Limitation of authority. 

760.114 Estates and trusts; minors. 

760.115 Setoffs. 

760.116 Overdisbursement. 

760.117 Death, incompetency, or disappear¬ 

ance. 

760.118 Records, and inspection thereof. 

Authority: The provisions of this subpart 
issued pursuant to Public Law 91-524 (84 
Stat. 1382). 

§ 760.100 Administration. 

The beekeeper indemnity payment pro¬ 
gram is administered by the Agricultural 
Stabilization and Conservation Service 
under the supervision and direction of 
the Deputy Administrator, State and 
County Operations. In the field, the pro¬ 
gram is carried out by the ASC State and 
County Committees. 

§ 760.101 Definitions. 

For the purposes of this subpart, the 
following terms shall have the meaning 
specified: 

(a) “Apiary" means the place where 
bees are kept, commonly known as a “bee 
yard". 

(b) “Application period” means any 
period with respect to which application 
for payment is made beginning not 
earlier than January 1, 1967, and ending 
not later than December 31, 1973. 

(c) “ASCS” means the Agricultural 
Stabilization and Conservation Service, 
U.S. Department of Agriculture. 

(d) “Bee” means the honeybee, Apis 
mellifera L. 

(e) “Beekeeper” means a person who 
maintains colonies of bees. 

(f) “Colony” means a community of 
bees living together in a hive with a 
queen. 

(g) “Colony destroyed” means a col¬ 
ony in which the kill of bees by pesticides 
was so severe that the colony did not 
survive. 

(h) “Colony moderately damaged” 
means a colony so damaged by pesticides 
as to destroy only the field bees. 

(i) “Colony severely damaged” means 
a colony in which the field bees were 
killed by pesticides, the colony suffered 
damage to the brood, but the colony did 
survive. 

(j) “County Committee” means the 
Agricultural Stabilization and Conserva¬ 
tion County Committee. 

<k) “DASCO” means the Deputy Ad¬ 
ministrator, State and County Opera¬ 
tions, ASCS. 


(l) “Person” means an individual, 
partnership, association, corporation, 
trust, estate or other legal entity. 

(m) “Pesticide” means an economic 
poison which was registered pursuant to 
the provisions of the Federal Insecticide, 
Fungicide, and Rodenticide Act, as 
amended (7 U.S.C. 135-135k), and ap¬ 
proved for use by the Federal Govern¬ 
ment. 

(n) “Queen nucleus” means a small 
colony of bees maintained solely for the 
purpose of producing queen bees. 

(o) “Queen nucleus destroyed” means 
a queen nucleus in which the kill of bees 
by pesticides was so severe that the queen 
nucleus did not survive. 

(p) “Queen nucleus severely dam¬ 
aged” means a queen nucleus in which 
the kill of bees by pesticides was so se¬ 
vere that the queen nucleus could not 
survive without additional bees or brood. 

(q) “State Committee” means the Ag¬ 
ricultural Stabilization and Conservation 
State Committee. 

§ 760.102 Indemnity payment. 

An indemnity payment computed in 
accordance with § 760.109 will be made 
under this subpart to a beekeeper who 
has suffered a loss of his bees as a result 
of the application of pesticides and who 
establishes to the satisfaction of the 
County Committee that he meets all of 
the requirements of this subpart. 

§ 760.103 Requirements of eligibility. 

A beekeeper, to be eligible for an in¬ 
demnity payment, shall file an applica¬ 
tion for payment with the County Com¬ 
mittee and establish to the satisfaction 
of the County Committee all.of the fol¬ 
lowing: 

(a) That during the application 
period, he suffered a loss of bees; 

(b) That the loss of bees was the re¬ 
sult of the use of pesticides near or ad¬ 
jacent to his apiary, and occurred with¬ 
out his fault; 

(c) That if he used pesticides, his use 
of pesticides in no way contributed to the 
loss of his bees; 

(d) That if he had advance notice that 
pesticides were going to be used near or 
adjacent to his apiary, he took reason¬ 
able precautions to protect his bees from 
exposure to pesticides, or, if he took no 
such precautions, that his failure to do 
so was reasonable under the circum¬ 
stances; 

(e) That after exposure of his bees to 
pesticides, he took reasonable action to 
reduce the extent of the bee loss tc the 
extent that such action was feasible: and 

(f) That the loss of bees was not par¬ 
tially or entirely due to any cause other 
than the use of pesticides. 

§ 760.104 Application for payment. 

(a) The beekeeper or his legal repre¬ 
sentative shall complete, sign and file an 
application for payment with the ASCS 
County Office serving the area where the 
beekeeper’s headquarters is located. 

(b) Applications for payment on losses 
of bees sustained prior to the effective 
date of this subpart shall be filed before 
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December 31, 1971, or such later date as 
DASCO may specify. 

(c) Applications for payment on losses 
of bees sustained after the effective date 
of this subpart shall be filed as promptly 
as practicable but not later than one year 
following the date of loss. 

(d) The application for payment shall 
be accompanied by the information re¬ 
quired by §§ 760.105-760.109, and such 
other information as may be reasonably 
required to enable the County Commit¬ 
tee to determine the eligibility of the 
beekeeper to receive an indemnity 
payment. 

§ 760.105 Proving loss of bee*. 

A beekeeper shall submit to the County 
Committee an executed Form ASCS-448 
or Form ASCS-449, whichever is appli¬ 
cable, specifying the number of colonies 
destroyed, severely damaged, and mod¬ 
erately damaged; the number of queen 
nuclei destroyed and severely damaged; 
and evidence of the losses of bees speci¬ 
fied in such form. 

(a) With respect to any loss of bees 
which occurred between January 1, 
1967, and the effective date of this sub- 
part, both dates inclusive, such evidence 
may include, but is not limited to: 

(1) Official reports of bee losses filed 
by the beekeeper with State or local 
authorities. 

(2) Daybook or other regularly kept 
business records in which losses of bees 
were recorded by the beekeeper at the 
time of such losses. 

(3) Written statements signed by 
disinterested persons, such as land- 
owners. farmers, or apiary inspectors, 
having personal knowledge of the bee¬ 
keeper’s loss of bees. 

(4) Photographs showing bee losses: 
Provided, That such photographs shall 
be authenticated as to date, location, 
and accuracy of what they portray. 

(5) Reports of State or local apiary 
inspectors. 

(6) The beekeeper’s tax returns or 
other reports showing losses of bees. 

(b) With respect to any loss of bees 
for which application for payment will 
be made and which occurs after the ef¬ 
fective date of this subpart, such evi¬ 
dence shall include, but is not limited 
to: 

(1) A written statement signed by a 
disinterested person, such as the State 
apiarist, ASCS personnel, or other per¬ 
sons familiar with beekeeping, describ¬ 
ing losses of bees which he lias 
observed. 

(2) Full information regarding the 
loss, including but not limited to the 
following: 

(i) Cause of loss; 

(ii) Extent of loss; 

(iii) Date of loss; 

(iv) Location of apiary. 

§ 760.106 Proving utilization of pesti¬ 
cides. 

A beekeeper shall submit to the County 
Committee evidence that the loss of his 
bees occurred as a result of the utiliza¬ 
tion of pesticides near or adjacent to his 
apiary. Such evidence may include, but is 
not limited to: 
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(a) Reports of chemical tests per¬ 
formed on the bees which were killed. 

(b) Records, signed statements, or of¬ 
ficial reports of pesticide applicators or 
farmers who either applied pesticides or 
contracted for their application within 
the normal forage range of the bee- 
keeper’s bees. 

(c) Records, signed statements, or of¬ 
ficial reports of representatives of local 
canneries or pesticide vendors who sup¬ 
plied pesticides which were used within 
the normal forage range of the bee¬ 
keeper’s bees. 

(d) Records, signed statements, or of¬ 
ficial reports of local, State or Federal 
governmental agencies or colleges and 
universities having verified information 
with respect to the application of pesti¬ 
cides in the locality where the beekeep¬ 
er’s apiaries were located. 

§ 760.107 Proving nonfault. 

A beekeeper shall submit to the County 
Committee (a) a statement signed by 
the beekeeper stating whether or not he 
used pesticides, and (b) if he did use 
pesticides, evidence that his use thereof 
in no way contributed to the loss of his 
bees. 

§ 760.108 Proving reasonable care. 

A beekeeper shall submit to the County 
Committee evidence that he exercised 
reasonable care in connection with the 
use of pesticides by others. Such evi¬ 
dence shall consist of, but is not lim¬ 
ited to, written statements signed by the 
beekeeper: 

(a) Stating whether or not he received 
advance notice that pesticides were go¬ 
ing to be applied near or adjacent to his 
apiary. 

(b) Describing what actions he took 
(if he received such notice) to protect 
his bees from pesticides, or why there 
was no suitable action he could take. 

(c) Describing what steps he took, 
after exposure of his bees to pesticides, 
to improve the condition of his colonies 
and to reduce the extent of bee loss, or 
why there were no suitable steps he 
could take. 

§ 760.109 Computation of payment. 

(a) The County Committee will deter¬ 
mine the amount of the indemnity pay¬ 
ment due a beekeeper whom it has deter¬ 
mined to be in compliance with the 
terms and conditions of this subpart. 
Such payment shall be in the amount of 
the beekeeper’s net loss from losses of 
his bees resulting from application of 
pesticides, less any indemnification for 
the loss of his bees or payment of any 
nature which the beekeeper has received 
through insurance, legal action, or 
otherwise. The beekeeper may have his 
net loss determined by the County Com¬ 
mittee on the basis of the following 
rates; 

(1) $20 for each colony destroyed, 

(2) $15 for each colony severely 
damaged, 

(3) $5 for each colony moderately 
damaged, 

(4) $7.50 for each queen nucleus 
destroyed, and 


(5) $5 for each queen nucleus severely 
damaged; 

or he may have his payment determined 
by the County Committee on the basis 
of evidence submitted by him to the 
County Committee relating to the 
following: 

(i) The cost of bees obtained to replace 
those lost, 

<ii) Loss of sales of honey and 
beeswax, 

(iii) Loss of pollination fees, and 

(iv) Loss of sales of queen bees and 
packaged bees. 

§760.110 Appeals. 

The Appeal Regulations issued by the 
Administrator, ASCS, Part 780 of this 
chapter, shall be applicable to appeals 
by beekeepers from determinations 
made pursuant to the regulations in this 
subpart. 

§ 760.111 Assignment*. 

A beekeeper shall not assign any in¬ 
demnity payment due or to come due un¬ 
der the regulations in this subpart. 

§ 760.112 Instructions. 

DASCO shall cause to be prepared 
such forms and instructions as are nec¬ 
essary for carrying out the regulations 
in this siibpart. Beekeepers may obtain 
such forms, including the following, from 
the ASCS county office: 

ASCS-448—Beekeeper Indemnity Payment 

Program Report of Loss on a Colony Basis 

and Application for Payment. 

ASCS-449—Beekeeper Indemnity Payment 

Program Report of Loss on a Loss of In¬ 
come Basis and Application for Payment. 

§ 760.113 Limitation of authority. 

(a) County executive directors and 
State and County Committees do not 
have authority to modify or waive any 
of the provisions of the regulations in 
this subpart. 

(b) The State Committee may take 
any action authorized or required by the 
regulations in this subpart to be taken 
by the County Committee when such 
action has not been taken by the County 
Committee. The State Committee may 
also (1) correct, or require a County 
Committee to correct, any action taken 
by such County Committee which is not 
in accordance with the regulations in 
this subpart, or (2) require a County 
Committee to withhold taking any ac¬ 
tion which is not in accordance with 
the regulations in this subpart. 

(c) No delegation herein to a State 
or County Committee shall preclude 
DASCO or his designee from determin¬ 
ing any question arising under the 
regulations in tills subpart or from re¬ 
versing or modifying any determination 
made by a State or County Committee. 

§ 760.114 Estates and trust*; minors. 

(a) A receiver of an insolvent debtor’s 
estate and the trustee of a trust estate 
shall, for the purposes of this subpart, 
be considered to represent an insolvent 
beekeeper and the beneficiaries of a 
trust, respectively, and the honeybee 
losses of the receiver or trustee shall be 
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considered to be the honeybee losses of 
the persons he represents. Program docu¬ 
ments executed by any such person will 
be accepted only if such person has au¬ 
thority to sign the applicable documents, 
and such documents are otherwise 
legally valid. 

(b) A minor who is a beekeeper shall 
be eligible for indemnity payments only 
if he meets one of the following require¬ 
ments: (1) The rights of majority have 
been conferred on him by court proceed¬ 
ings or by statute; (2) a guardian has 
been appointed to manage his property 
and the applicable program documents 
are signed by the guardian; or (3) a 
bond is furnished under which the surety 
guarantees any loss incurred for which 
the minor would be liable had he been 
an adult. 

§760.115 Setoffs. 

(a) If any indebtedness of the bee¬ 
keeper to any agency of the United States 
is listed on the county claims control 
record, indemnity payments due the bee¬ 
keeper under the regulations in this part 
shall be applied, as provided in the Sec¬ 
retary’s Setoff Regulations, Part 13 of 
this title, to such indebtedness. 

(b) Compliance with the provisions 
of this section shall not deprive the bee¬ 
keeper of any right he would otherwise 
have to contest the justness of the in¬ 
debtedness involved in the setoff action, 
either by administrative appeal or by 
legal action. 

§760.116 Overdishurscnicnt. 

A beekeeper shall be personally liable 
for repayment of the amount by which 
any indemnity payment disbursed to him 
exceeds the amount of such payment 
authorized under the regulations in this 
subpart. 

§ 760.117 Death, inconipetency, or dis¬ 
appearance. 

In the case of the death, incompetency, 
or disappearance of any beekeeper who 
is entitled to an indemnity payment, 
such payment may be made to the per¬ 
son or persons specified in the regula¬ 
tions contained in Part 707 of this 
chapter. The persons requesting such 
payment shall file Form ASCS-325, 
"Application For Payment Of Amounts 
Due Persons Who Have Died, Dis¬ 
appeared, or Have Been Declared In¬ 
competent,” as provided in that part. 

§ 760.118 Records, and spec! ion 
thereof. 

The beekeeper, and any other person 
who furnishes information to such bee¬ 
keeper or to the County Committee to 
enable the beekeeper to receive an in¬ 
demnity payment under this subpart, 
shall maintain any books, records and 
accounts supporting any information 
furnished to the County Committee, for 
3 years following the end of the 
year during which the application for 
payment was filed. The beekeeper or any 
other person who furnishes such infor¬ 
mation to the beekeeper or to the County 
Committee shall permit authorized rep¬ 


resentatives of the Department of Agri¬ 
culture and the General Accounting 
Office, during regular business hours, to 
inspect, examine, and make copies of 
such books, records, and accounts. 

Note: The reporting and/or recordkeep¬ 
ing requirement contained herein has been 
approved by the Office of Management and 
Budget in accordance with the Federal Re¬ 
ports Act of 1942. 

Effective date: Date of publication 
(6-11-71). 

Signed at Washington, D.C., on May 
28.1971. 

Carroll G. Brunthaver, 
Acting Administrator , Agricul- 
tural Stabilization and Con¬ 
servation Service. 

[FR Doc.71-8201 Filed 6-10-71:8:51 am) 


Chapter IX—Consumer and Market¬ 
ing Service (Marketing Agreements 
and Orders; Fruits, Vegetables, 
Nuts), Department of Agriculture 

[Export Reg. 18, Arndt. 3J 

PART 905—ORANGES, GRAPEFRUIT, 
TANGERINES, AND TANGELOS 
GROWN IN FLORIDA 

Limitation of Export Shipments 

Findmgs. (1) Pursuant to the market¬ 
ing agreement, as amended, and Order 
No. 905, as amended (7 CFR Part 905) 
regulating the handling of oranges, 
grapefruit, tangerines, and tangelos 
grown in Florida, effective under the ap¬ 
plicable provisions of the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), and upon 
the basis of the recommendations of the 
committees established under the afore¬ 
said amended marketing agreement and 
order, and upon other available infor¬ 
mation, it is hereby found that the lim¬ 
itation of exports of oranges, except 
Navel, Temple, and Murcott Honey or¬ 
anges and grapefruit, as hereinafter pro¬ 
vided, will tend to effectuate the declared 
policy of the act. 

(2) It is hereby further found that it 
is impracticable and contrary to the 
public interest to give preliminary no¬ 
tice, engage in public rule-making pro¬ 
cedure, and postpone the effective date 
of this amendment until 30 days after 
publication in the Federal Register (5 
U.S.C. 553) because the time interven¬ 
ing between the date when information 
upon which this amendment is based 
became available and the time when this 
amendment must become effective in or¬ 
der to effectuate the declared policy of 
the act is insufficient; and this amend¬ 
ment relieves restrictions on the expor¬ 
tation of grapefruit and oranges grown 
in Florida. 

The recommendations by the Grow¬ 
ers Administrative Committee for less 
restrictive grade limitations on the ex¬ 
portation of oranges and grapefruit is 
consistent with the available supply of 
and demand for such fruits by the major 


export market outlets. The recom¬ 
mended grade regulations are necessary 
to insure a continuous supply of good 
quality fruit and to promote expansion 
of the export markets. 

Order. In paragraph (a) of § 905.527 
(Export Reg. 18; 35 F.R. 14607, 16787. 
18742) the provisions of subparagraphs 
(1) and (5) are revised to read as 
follows: 

§ 905.527 Export Regulation 18. 

(a) • * • 

(1) Any oranges, other than Navel, 
Temple and Murcott Honey oranges, 
grown in the production area, which do 
not grade at least U.S. No. 2 Russet; 

• • • • 0 
(5) Any grapefruit, grown in the pro¬ 
duction area, which do not grade at least 
U.S. No. 2 Russet; 

• • • * * 

(Secs. 1-19, 48 Stat. 31, as amended: 7 U.S.C. 
601-674) 

Dated June 8, 1971, to become effec¬ 
tive June 8, 1971. 

Paul A. Nicholson, 
Deputy Director , Fruit and Veg¬ 
etable Division, Consumer 
and Marketing Service . 

[FR Doc.71-8203 Filed 6-10-71;8:51 am[ 


Title 12—BANKS AND BANKING 

Chapter V—Federal Home Loan Bank 
Board 

SUBCHAPTER C—FEDERAL SAVINGS AND LOAN 
SYSTEM 

[No. 71-460] 

PART 541—DEFINITIONS 
part 545—OPERATIONS 
Participation Loan Transactions 

Correction 

In F.R. Doc. 71-7627 appearing at page 

10722 in the issue for Wednesday, June 2, 
1971, the following changes should be 
made: 

1. In the third line of § 545.6-4(a) (1) 
“ticipate” should read “participate”. 

2. In the 16th line of § 545.6-4(a) (1) 
the reference to “§ 545.6X1 (b> (4)” 
should read “§ 545.6-1 (b) (4)”. 

3. In the third line of the authority 
citation in the middle column on page 

10723 the reference to “7943-48 Comp.” 
should read “1943-48 Comp.” 

Title 16—COMMERCIAL 
PRACTICES 

Chapter I—Federal Trade Commission 

[Docket No. C-1902] 

PART 13—PROHIBITED TRADE 
PRACTICES 

Bell & Howell Co. 

Subpart—Advertising falsely or mis¬ 
leadingly: § 13.71 Financing: 13.71-10 
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Truth in Lending Act; § 13.73 Formal 
regulatory and statutory requirements: 
13.73-92 Truth in Lending Act; § 13.155 
Prices: 13.155-95 Terms and condi¬ 
tions: 13.155-95(a) Truth in Lending 
Act. Subpart—Misrepresenting oneself 
and goods—Goods: 5 13.1623 Formal 
regulatory and statutory requirements: 
13.1623-95 Truth in Lending Act; Mis¬ 
representing oneself and goods—Prices: 

§ 13.1823 Terms and conditions: 13.- 
1823-20 Truth in Lending Act. Sub¬ 
part—Neglecting, unfairly or deceptive¬ 
ly. to make material disclosure: § 13.1852 
Formal regulatory and statutory require¬ 
ments: § 13.1852-75 Truth in Lending 
Act; § 13.1905 Terms and conditions: 
§ 13.1905-60 Truth in Lending Act. 

(Sec. 6. 38 Stat. 721; 15 U.S.C. 46. Interpret 
or apply see. 5. 38 Stat. 719. as amended, 82 
Stat. 146, 147; 15 U.S.C. 45. 1601-1605) [Cease 
and desist order, Bell & Howell Co., Chicago, 
HI., Docket No. C-1902. Apr. 20. 1971] 

In the Matter of Bell & Howell Co ., a 
Corporation 

Consent order requiring a Chicago, Ill., 
seller of motion picture equipment to 
cease violating the Truth in Lending Act 
by failing to make all disclosures re¬ 
quired by Regulation Z of said Act on 
one side of a page of the instrument, 
failing to disclose the "total of pay¬ 
ments,” and failing to state in required 
terms the cash price, the down payment, 
the number and due dates of the pay¬ 
ments. the amount of the finance charge, 
and the deferred payment price. 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

It is ordered , That respondent Bell & 
Howell Co., a corporation, and its offi¬ 
cers, agents, representatives, and em¬ 
ployees. directly or through any corpo¬ 
rate or other device, in connection with 
any extension of consumer credit or any 
advertisement to aid, promote, or assist 
directly or indirectly any extension of 
consumer credit as "consumer credit” 
and "advertisement” are defined in Reg¬ 
ulation Z (12 CPR Part 226) of the Truth 
in Lending Act (Public Law 90-321, 15 
U.S.C. 1601 et seq.), do forthwith cease 
and desist from: 

1. Failing to make all disclosures re¬ 
quired to be made by Regulation Z prior 
to consummation of the transaction, as 
required by § 226.8(a) of Regulation Z. 

2. Failing to disclose together, either 
on an instrument evidencing the obliga¬ 
tion on the same side of the page or on 
one side of a separate statement which 
identifies the transaction, all disclosures 
required by § 226.8 (b) and (c), as re¬ 
quired by § 226.8(a) (1) and (2) of 
Regulation Z. 

3. Failing, in any consumer credit 
transaction, to disclose accurately the 
sum of the payments scheduled to repay 
the indebtedness, and to describe that 
sum as the "Total of Payments”, as re¬ 
quired by § 226.8(b) (3) of Regulation Z. 

4. Stating, in any advertisement, the 
amount of the downpayment required 
or that no downpayment is required, the 
amount of any installment payment, the 


dollar amount of any finance charge, the 
number of installments or the period of 
repayment, or that there is no charge for 
credit unless it states all of the following 
items, in terminology prescribed under 
§ 226.8 of Regulation Z, as required by 
§ 226.10(d) (2) of Regulation Z: 

(a) The cash price; 

(b) The amount of the downpayment 
required or that no downpayment is re¬ 
quired, as applicable; 

(c) The number, amount and due 
dates or period of payments scheduled 
to repay the indebtedness if the credit is 
extended; 

(d) The amount of the finance charge 
expressed as an annual percentage rate; 
and 

(e) The deferred payment price. 

5. Failing, in any consumer credit 
transaction or advertisement, to make 
all disclosures, determined in accord¬ 
ance with §§ 226.4 and 226.5 of Regula¬ 
tion Z, in the manner, form and amount 
required by §§ 226.6. 226.7, 226.8, and 
226.10 of Regulation Z, the implementing 
Regulation of the Truth in Lending Act, 
duly promulgated by the Board of Gov¬ 
ernors of the Federal Reserve System. 

It is further ordered, That respond¬ 
ent deliver a copy of this order to cease 
and desist to all present and future per¬ 
sonnel of respondent engaged in the con¬ 
summation of any consumer credit trans¬ 
action or in any aspect of preparation, 
creation, or placing of advertising as re¬ 
lates to any consumer credit transaction, 
and that respondent secure a signed 
statement acknowledging receipt of said 
order from each such person. 

It is further ordered, That respondent 
notify the Commission at least thirty 
(30) days prior to any proposed change 
in the corporate respondent, such as dis¬ 
solution, assignment, or sale resultant in 
the emergence of a successor corpora¬ 
tion, the creation or dissolution of sub¬ 
sidiaries, or any other change in the cor¬ 
poration which may affect compliance 
obligations arising out of the order. 

It is further ordered. That respondent 
shall, within sixty (60) days after service 
upon it of this order, file with the Com¬ 
mission a report in writing, setting forth 
in detail the manner and form in which 
it has complied with the order to cease 
and desist contained herein. 

Issued: April 20, 1971. 

By the Commission. 

[seal! Charles A. Tobin, 

Secretary. 

[FR Doc.71-8145 Filed 6-10-71;8:45 am] 


(Docket No. C-1904] 

PART 13—prohibited trade 
PRACTICES 

Borden, Inc. 

Subpart—Advertising falsely or mis¬ 
leadingly: § 13.175 Quality of product 
or service. Subpart—Using deceptive 
techniques in advertising: § 13.2275 


Using deceptive techniques in advertis¬ 
ing: 13.2275-70 Television depictions. 

(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets 
or applies sec. 5, 38 8tat. 719, as amended; 15 
U.S.C. 45) [Cease and desist order, Borden, 
Inc., New York, * N.Y., Docket No. C-1904. 
Apr. 21, 19711 

In the Matter of Borden, Inc., a Corpora¬ 
tion 

Consent order requiring a New York 
City seller and distributor of an instant 
coffee designated "Kava Instant Coffee” 
to cease misrepresenting that its depic¬ 
tions or demonstrations of any food 
product are actual proof of the quality 
of that product, or using such misrepre¬ 
sentation to induce the purchase of such 
product. 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

It is ordered, That Borden. Inc., a cor¬ 
poration, and Its officers, agents, repre¬ 
sentatives, and employees, directly or 
through any corporate or other device, 
in connection with the advertising, of¬ 
fering for sale, sale or distribution of 
Kava coffee or any other coffee product 
or nondairy food product in commerce, 
as "commerce" is defined in the Federal 
Trade Commission Act, do forthwith 
cease and desist from: 

1. Disseminating, or causing the dis¬ 
semination of any advertisement by 
means, of the U.S. mails or by any means 
in commerce, as "commerce” is defined 
in the Federal Trade Commission Act, 
which represents directly or by im¬ 
plication: 

(a) That depictions or demonstrations, 
presented either alone or accompanied 
by oral or written statements, are actual 
proof of the quality or merits of any 
such food product when in fact such de¬ 
pictions or demonstrations contain dis¬ 
tortions or exaggerations and do not 
constitute actual proof thereof. 

2. Disseminating, or causing the dis¬ 
semination of any advertisement by any 
means, for the purpose of inducing, or 
which is likely to induce, directly or in¬ 
directly, the purchase of respondent's 
preparation, in commerce, -as "com¬ 
merce" is defined in the Federal Trade 
Commission Act, which contains any of 
the representations prohibited in para¬ 
graph 1 hereof. 

It is further ordered. That the re¬ 
spondent shall forthwith distribute a 
copy of this order to each of their oper¬ 
ating divisions. 

It is further ordered. That the re¬ 
spondent shall within sixty (60) days 
after service upon it of this order, file 
with the Commission a written report 
setting forth in detail the manner and 
form of its compliance with the order. 

Issued: April 21, 1971. 

By the Commission. 

[seal] Charles A. Tobin, 

Secretary . 

[FR Doc.71-8146 Filed 6-10-71;8:45 am] 
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I Docket No. C-1900J 

PART 13—prohibited trade 
PRACTICES 

Colgate-Palmolive Co. et al. 

Subpart—Advertising falsely or mis¬ 
leadingly: 5 13.170 Qualities or prop¬ 
erties of product or service: 13.170-16 
Cleansing, purifying. Subpart—Using 
deceptive techniques in advertising: 
§ 13.2275 Using deceptive techniques 
in advertising: 13.2275-70 Television 
depictions. 

(Sec. 6, 38 Stat. 721; 15 U.S.C. 40. Interprets 
or applies sec, 5. 38 Stat. 719, as amended; 
15 U.S.C. 45) (Cease and desist order, Col¬ 
gate-Palmolive Co. et al.. New York, N.Y., 
Docket No. C-1900. Apr. 12, 19711 

Jn the Matter of Colgate-Palmolive Co., 
a Corporation, and Masius, Wynne- 
Williams, Street & Finney, Inc., a 
Corporation . and Norman, Craig & 
Kummell, Inc., a Corporation, and 
William Esty Co., a Corporation 

Consent order requiring a New York 
City seller and distributor of home laun¬ 
dry preparations containing enzymes to 
cease misrepresenting that any such 
product will remove all types of stains, 
or that any specific ingredient will re¬ 
move stains, and that for a period of 
1 year disclose on all consumer packages 
the types of stains which the product 
can remove and those which it cannot 
remove, and that such disclosures be 
made on appropriate radio and television 
advertising of the product; it is further 
ordered that respondent’s advertising 
agencies cease misrepresenting that re¬ 
spondent's product will remove all types 
of stains where such representation is 
known to be false. 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

I. It is ordered, That respondent Col¬ 
gate-Palmolive Co., a corporation, its 
officers, representatives, agents and em¬ 
ployees, directly or through any corporate 
or other device, in connection with the 
advertising, offering for sale, sale and 
distribution of any home laundry prod¬ 
ucts containing enzymes in commerce, as 
“commerce” is defined in the Federal 
Trade Commission Act, do forthwith 
cease and desist from: 

1. Representing, directly or by implica¬ 
tion, that any such product will remove 
all types of stains. “Stains” as used 
herein means spots or local discolorations 
caused by other than dirt or body soil. 

2. Representing, directly or by impli¬ 
cation, that any specific ingredient in 
any such product removes any stain if 
such stain can reasonably be expected 
to be removed satisfactorily under nor¬ 
mal washing procedures by such product 
without such ingredient. 

3. Representing, directly or by impli¬ 
cation, in advertising, that any such 
product has the ability to remove stains 
unless: 

(A) For a period of not more than 6 
months subsequent to the date this order 
becomes effective and until such time 
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that respondent complies with the pro¬ 
visions of paragraph (B) below, re¬ 
spondent clearly and conspicuously dis¬ 
closes in each such radio, television and 
printed advertisement that such product 
will not remove all types of stains; and 

(B) Beginning at a date not later than 
6 months after this order becomes effec¬ 
tive and for a period of 1 year there¬ 
after: 

(a) Respondent clearly and conspicu¬ 
ously discloses on all consumer packages 
of such product which it sells (1) the 
types of stains which the product can 
reasonably be expected to remove satis¬ 
factorily, (2) the recommended proce¬ 
dures for obtaining such removal, and 
(3) the types of stains likely to be found 
in fabrics subject to home laundry clean¬ 
ing, which the product cannot reasonably 
be expected to remove satisfactorily, and 

(b) Respondent clearly and conspicu¬ 
ously discloses in each such radio, tele¬ 
vision and printed advertisement that 
the types of stains the product will not 
remove appear on the product’s pack¬ 
age. 

4. The required disclosures, as set forth 
above, need appear only once in the audio 
and once in the video of every commer¬ 
cial specified in paragraph 3 of the 
order. The audio and video portions of 
such disclosure, where applicable, shall 
be in reasonable concurrence with each 
other and the visual portion of the dis¬ 
closure required by paragraph 3(B) (b) 
of the order may consist either (1) of a 
showing of the package disclosure simul¬ 
taneously with the audio disclosure, or 
(2) of a superimposed statement. 

n. It is ordered, That respondents 
Masius, Wynne-Williams, Street & Fin¬ 
ney. Inc., a corporation; Norman, Craig & 
Kummel Inc., a corporation; and Wil¬ 
liam Esty Co., Inc., a corporation, their 
officers, representatives, agents and em¬ 
ployees, directly or through any corpo¬ 
rate or other device, in connection with 
the advertising, offering for sale, sale 
and distribution of any home laundry 
products containing enzymes in com¬ 
merce, as “commerce” is defined in the 
Federal Trade Commission Act, do 
forthwith cease and desist from: Repre¬ 
senting, directly or by implication that 
any such product will remove all types 
of stains when respondents knew or 
should have known that such representa¬ 
tion was false or deceptive. 

m. It is further ordered. That all 
respondent corporations shall forthwitli 
distribute a copy of this order to each 
of their operating divisions involved in 
the advertising, promotion, distribution, 
or sale of consumer products. 

It is further ordered. That each re¬ 
spondent notify the Commission at least 
thirty (30) days prior to any proposed 
change in the corporate respondent such 
as dissolution, assignment or sale, re¬ 
sulting in the emergence of a successor 
corporation, the creation or dissolution 
of subsidiaries or any other changes in 
the corporation which may affect com¬ 
pliance obligations arising out of the 
order. 
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It is further ordered. That parts I and 
n of this order shall become effective 
ninety (90) days after the order is final. 

It is further ordered. That all respond¬ 
ents shall, within sixty (60) days and at 
the end of six (6) months after the effec¬ 
tive date of the order served upon them, 
file with the Commission a report, in 
writing, signed by such respondents, set¬ 
ting forth in detail the manner and 
form of their compliance with the order 
to cease and desist. 

Issued: April 12, 1971. 

By the Commission. 

[seal] Charles A. Tobin, 

Secretary. 

(FR Doc.71-8147 Filed 6-lO-71;8:40 amj 


[Docket No. C-1906( 

PART 13—prohibited trade 
PRACTICES 

Costumer et al. 

Subpart—Importing, selling, or trans¬ 
porting flammable wear: § 13.1060 
Importing, selling, or transporting 
flammable wear. 

(Sec. 6, 38 Stat. 721; 15 U.S.C. 40. Interpret 
or apply sec. 5, 38 Stat. 719. as amended, 07 
Stat. Ill, as amended: 15 US.O. 45, 1191) 
(Cease and desist order. The Costumer et 
al., Los Angeles, Calif., Docket No. C-1900, 
Apr. 3. 1971] 

In the Matter of The Costumer, a Cor¬ 
poration, Trading as Travilla, and 
William J. Travilla and William V . 
Sarris, Individually and as Officers 
of Said Corporation 

Consent order requiring a Los Angeles. 
Calif., manufacturer and distributor of 
women's apparel, including ladies’ 
dresses, to cease violating the Flammable 
Fabrics Act by importing or selling any 
fabric which fails to conform to the 
standards of said Act. 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

It is ordered, That the respondents 
The Costumer, a corporation, trading as 
Travilla, and its officers and William J. 
Travilla and William V. Sarris, individ¬ 
ually and as officers of said corporation, 
and respondents’ representatives, agents, 
and employees, directly or through any 
corporate or other derice, do forthwith 
cease and desist from manufacturing for 
sale, selling, or offering for sale, in com¬ 
merce, or importing into the United 
States, or introducing, delivering for in¬ 
troduction, transporting or causing to be 
transported in commerce or selling or de¬ 
livering after sale or shipment, in com¬ 
merce, any product, fabric or related 
material; or manufacturing for sale, sell¬ 
ing or offering for sale, any product made 
of fabric or related material which has 
been shipped or received in commerce as 
“commerce,” “product,” “fabric,” and 
“related material” are defined in the 
Flammable Fabrics Act, as amended, 
which product, fabric or related material 
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fails to conform to an applicable stand¬ 
ard or regulation continued in effect, is¬ 
sued or amended under the provisions of 
the aforesaid Act. 

It is further ordered , That respondents 
notify all of their customers who have 
purchased or to whom have been deliv¬ 
ered the products which gave rise to this 
complaint of the flammable nature of 
said products and effect the recall of said 
products from such customers. 

It is further ordered, That the re¬ 
spondents herein either process the prod¬ 
ucts which gave rise to the complaint so 
as to bring them into conformance with 
tjie applicable standard of flammability 
under the Flammable Fabrics Act, as 
amended, or destroy said products. 

It is further ordered, That respondents 
herein shall, within ten (10) days after 
service upon them of this order, file with 
the Commission a special report in writ¬ 
ing setting forth the respondents* inten¬ 
tions as to compliance with this order. 
This special report shall also advise the 
Commission fully and specifically con¬ 
cerning (1) the identity of the products 
which gave rise to the complaint, (2) the 
number of said products in inventory, 
(3) any action taken and any further 
actions proposed to be taken to notify 
customers of the flammability of said 
products and effect the recall of said 
products from customers, and of the re¬ 
sults thereof, (4) any disposition of said 
products since April 1970, and <5> any 
action taken or proposed to be taken to 
bring said products into conformance 
with the applicable standard of flam¬ 
mability under the Flammable Fabrics 
Act, as amended, or destroy said prod¬ 
ucts, and the results of such action. Such 
report shall further inform the Commis¬ 
sion as to whether or not respondents 
have in inventory any product, fabric, 
or related material having a plain surface 
and made of paper, silk, rayon and ace¬ 
tate, nylon and acetate, rayon, cotton or 
any other material or combinations 
thereof in a weight of 2 ounces or less 
per square yard, or any product, fabric, 
or related material having a raised fiber 
surface. Respondents shall submit sam¬ 
ples of not less than 1 square yard in 
size of any such product, fabric, or re¬ 
lated material with this report. 

It is further ordered, That respondents 
notify the Commission at least 30 days 
prior to any proposed change in the 
corporate respondent such as dissolu¬ 
tion, assignment or sale resulting in the 
emergence of a successor corporation, 
the creation or dissolution of subsidiaries 
of any other change in the corporation 
which may affect compliance obligations 
arising out of the order. 

It is further ordered. That the respond¬ 
ent corporation shall forthwith distribute 
a copy of this order to each of its operat¬ 
ing divisions. 

It is further ordered, That respondents 
herein shall, within sixty (60) days after 
service upon them of this order, file 
with the Commission a report, in writing, 
setting forth in detail the manner and 
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form in which they have complied with 
this order. 

Issued: April 23, 1971. 

By the Commission. 

[seal] Charles A. Tobin, 

Secretary. 

[FR Doc. 71-8148 Filed 6-10-71:8:46 ami 


[Docket No. C-1898) 

part 13—prohibited trade 
PRACTICES 

D’Arcy Advertising Co. 

Subpart—Advertising falsely or mis¬ 
leadingly: § 13.150 Premiums and prizes: 
13.150-35 Prizes; § 13.157 Prize con¬ 
tests; § 13.160 Promotional sales plans. 
Subpart—Neglecting, unfairly or decep¬ 
tively, to make material disclosure: §13.- 
1905 Terms and conditions. 

(Sec. 6. 38 Stat. 721; 15 U.S.C. 46. Interprets 
or applies sec. 5, 38 Stat. 719, as amended; 
15 U.S.C. 45) [Cease and desist order, D'Arcy 
Advertising Co., St. Louis, Mo.. Docket No. 
C-1898. Apr. 12, 1971 ] 

In the matter of D’Arcy Advertising Co., 
a Corporation 

Consent order requiring a St. Louis, 
Mo., advertising agency retained by Mc¬ 
Donald’s Corp. in preparing its advertis¬ 
ing to cease participating in any adver¬ 
tising promotion if it knows that all the 
prizes will not be awarded, failing to dis¬ 
close that holders of winning coupons 
must submit to personal interviews, fail¬ 
ing to disclose the number and nature 
of the prizes available, distributing win¬ 
ning numbers in States where they have 
been prohibited by law\ and engaging in 
any contest or game of chance without 
disclosing the total number and exact 
nature of the prizes, and other significant 
details. 

The order to cease and desist, including 
further order requiring report of com¬ 
pliance therewith, is as follows: 

It is ordered , That D’Arcy Advertising 
Co., a corporation, and its officers, 
agents, representatives, and employees, 
directly or through any corporate or 
other device, in connection with its par¬ 
ticipation in the preparation, promotion, 
sale, distribution, or use of any “sweep- 
stakes,” contest, game, or any other pro¬ 
motional device, in commerce, as “com¬ 
merce” is defined in the Federal Trade 
Commission Act, do forthwith cease and 
desist from: 

A. (1) Participating in promotional 
devices if it knows, has reason to know, 
or should have known that all prizes 
of the value and type represented will 
not be awarded or distributed. 

(2) Participating in promotional de¬ 
vices if it knows, has reason to know, 
or should have known that individuals 
submitting winning numbers, coupons, 
tickets, symbols, or other entries, will not 
be awarded any prize or aw^ard to which 
they are entitled. 


(3) Failing to disclose, clearly and 
conspicuously, in all printed advertising 
that individuals who hold winning cou¬ 
pons will be asked to submit an affidavit 
and submit to a personal interview: and 
failing to disclose all terms or conditions 
which individuals will be asked to or 
have to comply with in order to obtain a 
prize. 

(4) Failing to disclose, clearly and 
conspicuously, in all printed advertising 
and promotional material the exact 
number of prizes which will be available, 
the exact nature of the prizes, their ap¬ 
proximate retail value, and the odds of 
winning each such prize: Provided, how¬ 
ever , That in those promotional devices 
in which the odds cannot be determined 
with reasonable accuracy, respondent 
shall clearly and conspicuously disclose 
the approximate number of individuals 
to whom the promotional device is be¬ 
ing disseminated. 

<5) Distributing winning numbers, 
coupons, tickets, symbols, or other en¬ 
tries to States in which “sweepstakes,” 
games, contests, or any other promo¬ 
tional devices have been voided or pro¬ 
hibited by law. 

(6) Representing, directly or by im¬ 
plication, that prizes have been pur¬ 
chased unless they have in fact been 
purchased before or during the time the 
promotional device is in progress. 

(7) Failing to furnish or make reason¬ 
able arrangements with others to fur¬ 
nish to requesting individuals a com¬ 
plete list of the names of winners to¬ 
gether with the address of and prize won 
by each. 

(8) Failing to maintain or make rea¬ 
sonable arrangements with others to 
maintain adequate records (a) which dis¬ 
close the facts upon which any of the 
representations of the type described in 
paragraphs 1-7 of this order are based, 
and (b) from which the validity of the 
representations of the type described in 
paragraphs 1-7 of this order can be de¬ 
termined. Such records shall be main¬ 
tained for a period of four (4) years after 
completion of the promotional device to 
which they pertain. 

(9) Failing to furnish upon the re¬ 
quest of the Federal Trade Commission: 

(a) A complete list of the names and 
addresses of the winners of each prize, 
and a description of the prize, including 
its retail value; 

(b) A list of the winning numbers or 
symbols, if utilized, for each prize; 

(c) The total number of coupons or 
other entries distributed; 

(d) The total number of participants 
in the promotion; 

(e) The total number of prizes in each 
category or denomination which were 
made available; and 

(f) The total number of prizes in each 
category or denomination which were 
awarded. 

B. Engaging in the preparation, pro¬ 
motion, sale, distribution, or use of any 
“sweepstakes,” contest, game, or other 
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promotional device unless the following: 
are disclosed clearly and conspicuously 
in all printed advertising and promo¬ 
tional material concerning such devices: 

(1) The total number of prizes to be 
awarded: 

(2) The exact nature of the prizes, 
their approximate retail value and the 
number of each; 

(3) All of the terms, conditions and 
obligations with which individuals will 
be asked to or have to comply with in 
order to obtain a prize; and 

(4) The odds of winning each prize; 
Provided, however. That in those pro¬ 
motional devices in which odds cannot be 
determined with reasonable accuracy re¬ 
spondent shall clearly and conspicuously 
disclose the approximate number of in¬ 
dividuals to whom the promotional de¬ 
vice is being disseminated. 

It is further ordered, That the respond¬ 
ent corporation shall forthwith distrib¬ 
ute a copy of this order to each of its 
operating divisions. 

It is further ordered. That the respond¬ 
ent notify the Commission at least thirty 
(30) days prior to any proposed change 
in the corporate respondent such as dis¬ 
solution, assignment or sale resulting in 
the emergence of successor corporations, 
the creation or dissolution of subsidiaries, 
or any other change in the corporations 
which may affect compliance with this 
order. 

It is further ordered. That the respond¬ 
ent herein shall, within sixty (60) days 
after service upon it of this order, file 
with the Commission a report in writing 
setting forth in detail the manner in 
winch they have complied with this 
order. 

Issued: April 12,1971. 

By the Commission. 

[seal] Charles A. Tobin, 

Secretary. 

[FR Doc.71-8149 Filed 6-10-71;8:40 am] 


[Docket No. C-1896I 

PART 13—PROHIBITED TRADE 
PRACTICES 

Howard-Gibco Corp. 

Subpart—Advertising falsely or mis¬ 
leadingly: 5 13.155 Prices: 13.155-85 
Sales below cost. Subpart—Combining or 
conspiring: § 13.395 To control market¬ 
ing practices and conditions . Subpart— 
Selling below cost: 5 13.2180 Selling 
below cost . 

(Sec. 6, 38 Stat. 721: 15 U.S.C. 40. Interprets 
or applies sec. 5, 38 Stat. 719, as amended; 15 
US.C. 45) [Cease and desist order. Howard- 
Gibco Corp., Texarkana, Tex., Docket No. C- 
1896, Apr. 8. 1971) 

In the Matter of Howard-Gibco Corp., 
a Corporation 

Consent order requiring a Texarkana, 
Tex., operator of retail chain stores in 
four southwestern States to cease selling 
Its fluid milk at a price less than the cost 
thereof to respondent. 


The order to cease and desist, including 
further order requiring report of com¬ 
pliance therewith, is as follows: 

It is ordered. That respondent, How f - 
ard-Gibco Corp., a corporation, its of¬ 
ficers, directors, agents, representatives, 
and employees, directly or through any 
corporate or other device, in connection 
with the offering for sale or sale of its 
fluid milk in commerce, as ‘‘commerce” 
is defined in the Federal Trade Commis¬ 
sion Act, do forthwith cease and desist 
from: 

Selling or offering to sell its fluid milk 
at a price less than the cost thereof to 
respondent with the purpose or intent, 
or where the effect may be, substantially 
to lessen competition or tend to create 
a monopoly in the sale of fluid milk. 

It is further ordered. That respondent 
shall forthwith distribute a copy of this 
order to each of the managers and as¬ 
sistant managers of each of its retail 
stores. 

It is further ordered. That respondent 
notify the Commission at least thirty 
(30) days prior to any proposed change 
in its corporate structure such as dis¬ 
solution, assignment or sale resulting in 
the emergence of a successor corpora¬ 
tion, the creation or dissolution of sub¬ 
sidiaries or any other change in the cor¬ 
poration which may affect compliance 
obligations arising out of the order. 

It is further ordered. That respondent 
herein shall within sixty (60) days after 
service upon it of this order, file with 
the Commission a report in writing set¬ 
ting forth in detail the manner and form 
of its compliance with this order. 

Issued: April 8, 1971. 

By the Commission. 1 

[seal] Charles A. Tobin, 

Secretary. 

[FR Doc.71-8150 Filed 6-10-7l;8:46 am] 


[Docket No. C-1909] 

PART 13—PROHIBITED TRADE 
PRACTICES 

J.E.M. Imports, Inc., et al. 

Subpart—Misbranding or mislabeling: 
§ 13.1185 Composition: 13.1185-80 Tex¬ 
tile Fiber Products Identification Act; 
§ 13.1212 Formal regulatory and statu¬ 
tory requirements: 13.1212-80 Textile 
Fiber Products Identification Act. Sub¬ 
part—Neglecting, unfairly or decep¬ 
tively, to make material disclosure: 
§ 13.1852 Formal regulatory and statu¬ 
tory requirements: 13.1852-70 Textile 
Fiber Products Identification Act. 

(Sec. 6. 38 Stat. 721; 15 U.S.O. 46. Interpret 
or apply sec. 5, 38 Stat. 719, as amended. 72 
Stat. 1717; 15 U.S.C. 45. 70) (Cease and de¬ 
sist order, J.E.M. Imports, Inc., et al., San 
Francisco, Calif., Docket No. C-1909, Apr. 26, 
1971] 


1 Commissioner Dixon dissented, as he does 
not think the order is effective. 


11283 

In the Matter of J.E.M. Imports, Inc., a 
Corporation. Also Doing Business as 
J. E. Mamiye Import Co., and Jack 
E. Mamiye, Individually and as an 
Officer of Said Corporation 

Consent order requiring a San Fran¬ 
cisco. Calif., importer and distributor of 
textile fiber products, including bed¬ 
spreads, to cease misbranding such tex¬ 
tile fiber products. 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

It is ordered . That respondents J.E.M. 
Imports, Inc., a corporation, also doing 
business as J. E. Mamiye Import Com¬ 
pany, and its officers, and Jack E. 
Mamiye, individually and as an officer of 
said corporation, and respondents’ rep¬ 
resentatives, agents, and employees, di¬ 
rectly or through any corporate or other 
device, in connection with the introduc¬ 
tion, delivery for introduction, sale, ad¬ 
vertising or offering for sale, in com¬ 
merce, or the transportation or causing 
to be transported in commerce, or the 
importation into the United States, of 
any textile fiber product; or in connec¬ 
tion with the sale, offering for sale, ad¬ 
vertising, delivery, transportation or 
causing to be transported, of any textile 
fiber product which has been adver¬ 
tised or offered for sale in commerce; 
or in connection with the sale, offering 
for sale, advertising, delivery, transpor¬ 
tation, or causing to be transported, 
after shipment in commerce, of any tex¬ 
tile fiber product whether in its original 
state or contained in other textile fiber 
products, as the terms “commerce” and 
“textile fiber product” are defined in the 
Textile Fiber Products Identification 
Act, do forthwith cease and desist from 
misbranding such textile fiber products 
by: 

1. Falsely or deceptively stamping, tag¬ 
ging, labeling, invoicing, advertising or 
otherwise identifying such products as 
to the name or amount of the constit¬ 
uent fibers contained therein. 

2. Failing to affix a stamp, tag, label, 
or other means of identification to each 
such textile fiber product showing in a 
clear legible and conspicuous manner 
each element of information required to 
be disclosed by section 4(b) of the Tex¬ 
tile Fiber Products Identification Act. 

It is further ordered. That respond¬ 
ents notify the Commission at least 30 
days prior to any proposed change in the 
corporate respondent such as dissolution, 
assignment or sale resulting in the emer¬ 
gence of a successor corporation, the 
creation or dissolution of subsidiaries or 
any other change in the corporation 
which may affect compliance obligations 
arising out of the order. 

It is further ordered, That the respond¬ 
ent corix>ration shall forthwith distribute 
a copy of the order to each of its operat¬ 
ing divisions. 

It is further ordered, That the respond¬ 
ents herein shall, within sixty (60) days 
after service upon them of this order. 
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file with the Commission a report in writ¬ 
ing setting forth in detail the manner and 
form in which they have complied with 
this order. 

Issued: April 26, 1971. 

By the Commission. 

[seal] Charles A. Tobin, 

Secretary. 

[FR Doc.71-8151 Piled 6-10-71:8:46 ami 
I Docket No. C-1907J 

part 13—prohibited trade 

PRACTICES 

Kastorian Fur Corp. and 
Tom Papastavros 

Subpart—Invoicing products falsely: 
§ 13.1108 Invoicing products falsely: 
13.1108-45 Fur Products Labeling Act. 
Subpart—Misbranding or mislabeling: 
§ 13.1185 Composition: 13.1185-30 Fur 
Products Labeling Act; § 13.1212 Formal 
regulatory and statutory requirements: 
13.1212-30 Fur Products Labeling Act. 
Subpart—Neglecting, unfairly or decep¬ 
tively. to make material disclosure: 
§ 13.1852 Formal regulatory and statu - 
tory requirements: 13.1852-35 Fur 
Products Labeling Act. 

(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interpret 
or apply sec. 5, 38 Stat. 719, as amended, sec. 
8. 65 Stat. 179. 15 U.S.C. 45. 691) [Cease and 
desist order, Kastorian Fur Corp. et al. t New 
York, N.Y., Docket C-1907. Apr. 26, 1971) 

In the Matter of Kastorian Fur Corp., a 
Corporation, and Tom Papastavros, 
Individually and as an Officer of 
Said Corporation 

Consent order requiring a New York 
City manufacturer of fur garments to 
cease misbranding and falsely invoicing 
its fur products. 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

It is ordered. That respondent Kas¬ 
torian Fur Corp., a corporation, and its 
officers and Tom Papastavros, individu¬ 
ally and as an officer of said corporation, 
and respondents’ representatives, agents, 
and employees, directly or through any 
corporate or other device, in connection 
with the introduction, or manufacture 
for introduction, into commerce, or the 
sale, advertising or offering for sale in 
commerce, or the transportation or dis¬ 
tribution in commerce, of any fur prod¬ 
uct; or in connection with the manufac¬ 
ture for sale, sale, advertising, offering 
for sale, transportation or distribution, 
of any fur product which is made in 
whole or in part of fur which lias been 
shipped and received in commerce, as the 
terms “commerce,” “fur,” and “fur prod¬ 
uct” are defined in the Fur Products La¬ 
beling Act, do forthwith cease and desist 
from: 

A. Misbranding any fur product by: 

1. Representing directly or by impli¬ 
cation on a label that the fur contained 
in such fur product is natural when such 
fur is pointed, bleached, dyed, tip-dyed, 
or otherwise artificially colored. 


RULES AND REGULATIONS 

2. Failing to affix a label to such fur 
product showing in words and in figures 
plainly legible all of the information re¬ 
quired to be disclosed by each of the sub¬ 
sections of section 4(2) of the Fur Prod¬ 
ucts Labeling Act. 

B. Falsely or deceptively invoicing any 
fur product by: 

1. Failing to furnish an invoice, as the 
term “invoice” is defined in the Fur 
Products Labeling Act, showing in words 
and figures plainly legible all the infor¬ 
mation required to be disclosed by each 
of the subsections of section 5<b>(l) of 
the Fur Products Labeling Act. 

2. Representing, directly or by impli¬ 
cation, on an invoice that the fur con¬ 
tained in such fur product is natural 
when such fur is pointed, bleached, dyed, 
tip-dyed, or otherwise artificially colored. 

It is further ordered, That respond¬ 
ents notify the Commission at least 30 
days prior to any proposed change in the 
corporate respondent such as dissolution, 
assignment or sale resulting in the emer¬ 
gence of a successor corporation, the 
creation or dissolution of subsidiaries or 
any other change in the corporation 
which may affect compliance obligations 
arising out of the order. 

It is further ordered, That the re¬ 
spondent corporation shall forthwith 
distribute a copy of this order to each of 
its operating divisions. 

It is further ordered. That the re¬ 
spondents herein shall, within sixty (60) 
days after service upon them of this or¬ 
der, file with the Commission a report 
in writing setting forth in detail the 
manner and form in which they have 
complied with this order. 

Issued: April 26,1971. 

By the Commission. 

[seal! Charles A. Tobin, 

„ Secretary. 

[FR Doc.71-8152 Filed 6-10-71;8:4G am] 


[Docket No. 8765oJ 

PART 13—prohibited trade 
PRACTICES 

Kennecott Copper Corp. 

Subpart—Acquiring corporate stock or 
assets: § 13.5 Acquiring corporate stock 
or assets. 

(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interprets 
or applies sec. 7, 38 Stat. 731, as amended; 
15 U.S.C. 18) [Cease and desist order, Ken¬ 
necott Copper Corp., New York. N.Y., Docket 
No. 8765, May 5, 1971 J 

In the Matter of Kennecott Copper 
Corp., a Corporation 

Order requiring the Nation’s largest 
copper mining corporation w r ith head¬ 
quarters in New York City to divest itself 
within 6 months of the largest coal pro¬ 
ducer in the United States with head¬ 
quarters in St. Louis, Mo., and not to 
make further acquisitions in the coal 
industry for the next 10 years without 
prior Federal Trade Commission 
approval. 


The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

I. It is ordered, That Kennecott Cop¬ 
per Corp., a corporation, and its officers, 
directors, agents, representatives, em¬ 
ployees, subsidiaries, affiliates, succes¬ 
sor, and assigns, within six (6) months 
from the date of service upon it of this 
order, shall divest, absolutely and in 
good faith, subject to the approval of the 
Federal Trade Commission, all assets, 
properties, rights and privileges, tangible 
and intangible, including, but not limited 
to, all plants, equipment, trade names, 
trademarks, and good will, acquired by 
Kennecott Copper Corp., as a result of 
the acquisition of the assets and busi¬ 
ness of Peabody Coal Co., together wdth 
all additions and improvements thereto, 
of whatever description, so as to restore 
Peabody as a going concern and effective 
competitor in the mining, production, 
and sale of coal. 

II. It is further ordered. That none of 
the assets, properties, rights or privileges, 
described in paragraph I of this order, 
shall be sold or transferred, directly or 
indirectly, to any person who is at the 
time of the divestiture an officer, direc¬ 
tor, employee, or agent of or under the 
control or direction of, respondent or 
any of respondent’s subsidiary or affili¬ 
ated corporations, or owns or controls, 
directly or indirectly, more than one (1) 
percent of the outstanding shares of 
common stock of Kennecott Copper 
Corp., or to any purchaser w T ho is not 
approved in advance by the Federal 
Trade Commission. 

III. It is further ordered, That if re¬ 
spondent divests the assets, properties, 
rights and privileges, described in para¬ 
graph I of this order, to a new corpora¬ 
tion or corporations, the stock of each 
of which is w'holly owned by Kennecott 
Copper Corp., and if respondent then dis¬ 
tributes all of the stock in said corpora¬ 
tion or corporations to the stockholders 
of Kennecott Copper Corp., in proportion 
to their holdings of Kennecott Copper 
Corp.’s stock, then paragraph n of this 
order shall be inapplicable, and the fol¬ 
lowing paragraphs IV and V shall take 
force and effect in its stead. 

IV. It is further ordered. That no per¬ 
son who is an officer, director or execu¬ 
tive employee of Kennecott Copper 
Corp., or who owns or controls, directly 
or indirectly, more than one (1) percent 
of the stock of Kennecott Copper Corp., 
shall be an officer, director or executive 
employee of any new corporation or cor¬ 
porations described in paragraph III, or 
shall own or control, directly or indi¬ 
rectly, more than one (1) percent of the 
stock of any new corporation or corpora¬ 
tions described in paragraph III. 

V. It is further ordered, That any per¬ 
son who must sell or dispose of a stock 
interest in Kennecott Copper Corp., or 
the new corporation or corporations, de¬ 
scribed in paragraph III of this order 
may do so within six (6) months after 
the date on which distribution of the 
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stock of the said corporation or corpora¬ 
tions is made to stockholders of Kenne- 
cott Copper Corp. 

VI. It is further ordered, That pend¬ 
ing divestiture, respondent shall not 
make any changes in the corporate 
structure, business operations, or in any 
plants, machinery, buildings, equip¬ 
ment or other property of whatever 
description of Peabody Coal Co. other 
than those changes made in the ordinary 
course of business. 

VIL It is further ordered, That re¬ 
spondent shall for a period of ten (10) 
years from the date of service of this 
order, cease and desist from acquiring, 
directly or indirectly, through subsid¬ 
iaries or otherwise, without the prior 
approval of the Federal Trade Commis¬ 
sion, all or any part of the share capital 
of any corporation engaged in the min¬ 
ing, production or sale of coal in the 
United States, or capital assets pertain¬ 
ing to such mining, production or sale 
of coal. 

vm. It is further ordered, That as 
used in this order, the word “person” 
shall include all members of the im¬ 
mediate family of the individual specified 
and shall include corporations, partner¬ 
ships, associations and other legal enti¬ 
ties as well as natural persons. 

IX. It is further ordered. That re¬ 
spondent shall periodically, within sixty 
(60 ) days from the date of service of this 
order and every sixty (60) days there¬ 
after until divestiture is effected, submit 
to the Federal Trade Commission a de¬ 
tailed written report of its actions, plans, 
and progress, in complying with the pro¬ 
visions of this order, and fulfilling its 
objectives. 

X. It is further ordered. That re¬ 
spondent’s request for continued in 
camera treatment of documents identi¬ 
fied as CX 163, CX 164 A-H, and CX 154 
V-Z7 be, and it hereby is, granted. 

XI. It is further ordered. That the 
documents identified as CX 11, CX 124 
A-N, CX 125 A-C, CX 196 A-H, and RX 
186 be, and they hereby are. a part of 
the public record. 

XII. It is further ordered , That re¬ 
spondent’s request for reconsideration of 
its motion of December 31, 1968 that 
Commissioner Jones withdraw from par¬ 
ticipation in this proceeding, or, in the 
alternative, that the Commission deter¬ 
mine that Commissioner Jones be dis¬ 
qualified from such participation be, and 
it hereby is, denied. 

Issued: May 5, 1971. 

By the Commission. 

r seal 1 Charles A. Tobin, 

Secretary. 

1FR Doc.71-8153 Filed 6-10-71:8:46 ami 


| Docket No. 0-19)8) 

PART 13—PROHIBITED TRADE 
PRACTICES 

Lanz of California, Inc., et al. 

Subpart—Importing, selling, or trans¬ 
porting flammable wear: § 13.1060 Im¬ 
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porting, selling or transporting flam¬ 
mable wear. 

(Sec. 6, 38 Stat. 721; 15 U.S.C. 46. Interpret 
or apply sec. 5, 38 Stat. 719, as amended, 67 
Stat. Ill, as amended: 16 U.S.C. 45, 1191) 
[Cease and desist order. Lanz of California, 
Inc., et al., Los Angeles. Calif., Docket No. 
C-1908, Apr. 26, 1971J 

In the Matter of Lanz of California, Inc., 
a Corporation, and The House of a 
Thousand Fabrics, a Corporation, 
and Kurt Scharff, Frank Neustatter, 
Joseph Basch, Werner Scharff, 
Margarete Rand, and Emanuel 
Rand, Individually and as Officers 
of Said Corporations 

Consent order requiring a Los Angeles, 
Calif., importer and distributor of textile 
fiber products, including silk scarves, to 
cease violating the Flammable Fabrics 
Act by importing or selling any fabric 
which fails to conform to the standards 
of said Act. 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

It is ordered, That respondents Lanz 
of California, Inc., a corporation, and 
its officers, and The House of a Thousand 
Fabrics, a corporation, and its officers, 
and Kurt Scharff, Frank Neustatter, 
Joseph Basch, Werner Scharff, Mar¬ 
garete Rand, and Emanuel Rand, in¬ 
dividually and as officers of said corpora¬ 
tions, and respondents* representatives, 
agents and employees, directly or 
through any corporate or other device, 
do forthwith cease and desist from 
manufacturing for sale, selling, or offer¬ 
ing for sale, in commerce, or importing 
into the United States, or introducing, 
delivering for introduction, transport¬ 
ing or causing to be transported in com¬ 
merce. or selling or delivering after sale 
or shipment in commerce, any product, 
fabric or related material; or manu¬ 
facturing for sale, selling or offering for 
sale products made of fabric or related 
material which has been shipped and 
received in commerce, as “commerce,” 
“product,” “fabric,” or “related ma¬ 
terial” are defined in the Flammable 
Fabrics Act. as amended, which product, 
fabric or related material fails to con¬ 
form to an applicable standard or regu¬ 
lation continued in effect, issued or 
amended under the provisions of the 
aforesaid Act. 

It is further ordered. That respondents 
notify all of their customers who have 
purchased or to whom have been de¬ 
livered the products which gave rise to 
this complaint of the flammable nature 
of such products and effect the recall of 
such products from customers. 

It is further ordered. That the re¬ 
spondents herein either process the 
products which gave rise to the com¬ 
plaint so as to bring them within the 
applicable flammability standards of the 
Flammable Fabrics Act, as amended, or 
destroy said products. 

It is further ordered, That the respond¬ 
ents herein shall, within ten (10) days 
after service upon them of this order, file 
with the Commission a special report in 
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writing setting forth the respondents* 
intentions as to compliance with this 
order. This special report shall also advise 
the Commission fully and specifically 
concerning (1) the identity of the prod¬ 
ucts which gave rise to the complaint, 
(2) the number of said products in in¬ 
ventory, (3> any action taken and any 
further actions proposed to be taken to 
notify customers of the flammability of 
said products and effect the recall of said 
products from customers, and of the 
results thereof, (4) any disposition of 
said products since July 15,1969, and (5) 
any action taken or proposed to be taken 
to bring said products into conformance 
with the applicable standard of flam¬ 
mability under the Flammable Fabrics 
Act, as amended, or destroy said products, 
and the results of such action. Such re¬ 
port shall further inform the Commission 
as to whether or not respondents have in 
inventory any product, fabric or related 
material having a plain surface and made 
of paper, silk, rayon and acetate, nylon 
and acetate, rayon, cotton or any other 
material or combinations thereof in a 
weight of 2 ounces or less per square yard, 
or any product, fabric or related material 
having a raised fiber surface. Respond¬ 
ents shall submit samples of not less than 
1 square yard in size of any such product, 
fabric, or related material with this 
report. 

It is further ordered, That respondents 
notify the Commission at least 30 days 
prior to any proposed change in the 
corporate respondents such as dissolu¬ 
tion, assignment or sale resulting in the 
emergence of a successor corporation, the 
creation or dissolution of subsidiaries or 
any other change in the corporations 
which may affect compliance obligations 
arising out of the order. 

It is further ordered. That the respond¬ 
ent corporations shall forthwith distrib¬ 
ute a copy of this order to each of their 
operating divisions. 

It is further ordered. That the respond¬ 
ents herein shall, within sixty (60) days 
after service upon them of this order, file 
with the Commission a report in writing 
setting forth in detail the manner and 
form in which they have complied with 
this order. 

Issued: April 26.1971. 

By the Commission. 

f seal I Charles A. Tobin, 

Secretary. 

| FR Doc.71-8154 Filed 6-10-71:8:46 am] 


PART 13—PROHIBITED TRADE 
PRACTICES 

Lever Brothers Co., Inc., et al. 

Subpart—Advertising falsely or mis¬ 
leadingly: § 13.170 Qualities or prop¬ 
erties of product or service: 13.170-16 
Cleansing, purifying. Subpart — Using 
deceptive techniques in advertising: 
§ 13.2275 Using deceptive techniques in 
advertising: § 13.2275-10 Television de¬ 
pictions. 


No. H3—Pt. I- 
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mss 

(Sec. 6. 38 Stat. 721; 15 U.S.C. 46. Interprets 
or applies sec. 5. 38 Stat. 719, as amended; 
15 U.S.C. 45) [Cease and desist order. Lever 
Brothers Co., Inc., et al.. New York, N.Y., 
Docket No. C-1899, Apr. 12, 19711 

In the Matter of Lever Brothers Co.. Inc., 
a Corporation, and SSC&B, Inc., a 
Corporation, and J. Walter Thomp¬ 
son Co., a Corporation 

Consent order requiring a New York 
City seller and distributor of home 
laundry preparations containing en¬ 
zymes to cease misrepresenting that any 
such product will remove all types of 
stains, or that any specific ingredient 
will remove stains, and that for a period 
of 1 year disclose on ail consumer 
packages the types of stains which the 
product can remove and those which it 
cannot remove, and that such disclo¬ 
sures be made on appropriate radio and 
television advertising of the product; 
it is further ordered that respondent’s 
advertising agencies cease misrepre¬ 
senting that respondent’s product will 
remove all types of stains where such 
representation is known to be false. 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

I. It is ordered, That respondent, 
Lever Brothers Co., a corporation, its 
officers, representatives, agents, and em¬ 
ployees, directly or through any corpo¬ 
rate or other device, in connection with 
the advertising, offering for sale, sale 
and distribution of any home laundry 
products containing enzymes, in com¬ 
merce, as “commerce” is defined in the 
Federal Trade Commission Act, do forth¬ 
with cease and desist from: 

1. Representing, directly or by impli¬ 
cation, that any such product will re¬ 
move all types of stains. “Stains” as used 
herein means spot or local discolorations 
caused by other than dirt or body soil. 

2. Representing, directly or by impli¬ 
cation, that any specific ingredient in 
any such product removes any stain if 
such stain can reasonably be expected 
to be removed satisfactorily under nor¬ 
mal washing procedures by such product 
without such ingredient. 

3. Representing, directly or by impli¬ 
cation, in advertising, that any such 
product has the ability to remove stains 
unless: 

(A) For a period of not more than 
6 months subsequent to the date this 
order becomes effective and until such 
time that respondent complies with the 
provisions of paragraph (B) below, re¬ 
spondent clearly and conspicuously dis¬ 
closes in each such radio, television and 
printed advertisement that such product 
will not remove all types of stains; and 

(B) Beginning at a date not later than 
6 months after this order becomes ef¬ 
fective and for a period of 1 year 
thereafter: 

(a) Respondent clearly and conspic¬ 
uously discloses on all consumer pack¬ 
ages of such product which it sells (1) 
the types of stains which the product 
can reasonably be expected to remove 
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satisfactorily, (2) the recommended pro¬ 
cedures for obtaining such removal, and 
(3) the types of stains likely to be found 
in fabrics subject to home laundry clean¬ 
ing, which the product cannot reasonably 
be expect to remove satisfactorily, and 

(b) Respondent clearly and conspic¬ 
uously discloses in each such radio, tele¬ 
vision and printed advertisement that 
the types of stains the product will not 
remove appear on the product’s package. 

4. The required disclosures, as set forth 
above, need appear only once in the audio 
and once in the video of every commer¬ 
cial specified in paragraph 3 of the order. 
The audio and visual portions of such 
disclosure, where applicable, shall be 
in reasonable concurrence with each 
other and the visual portion of the dis¬ 
closure required by paragraph 3(B) (b) of 
the order may consist either (1) of a 
showing of the package disclosure simul¬ 
taneously with the audio disclosure, or 
(2) of a superimposed statement. 

II. It is ordered, That respondent 
SSC&B, Inc., a corporation, and J. Walter 
Thompson Co., a corporation, their of¬ 
ficers, representatives, agents and em¬ 
ployees, directly or through any 
corporate or other device in connection 
with the advertising, offering for sale, 
sale and distribution of any home laun¬ 
dry products containing enzymes in com¬ 
merce, as “commerce” is defined in the 
Federal Trade Commission Act, do forth¬ 
with cease and desist from: Represent¬ 
ing, directly or by implication, that any 
such product will remove all types of 
stains when respondents knew or should 
have known that such representation 
was false or deceptive. 

III. It is further ordered. That all re¬ 
spondent corporations shall forthwith 
distribute a copy of this order to each of 
their operating divisions involved in the 
advertising, promotion, distribution, or 
sale of consumer products. 

It is further ordered. That each re¬ 
spondent notify the Commission at least 
thirty (30) days prior to any proposed 
change in the corporate respondent such 
as dissolution, assignment or sale, result¬ 
ing in the emergence of a successor cor¬ 
poration, the creation or dissolution of 
subsidiaries or any other changes in the 
corporation which may affect compli¬ 
ance obligations arising out of the order. 

It is further ordered. That parts I and 
II of this order shall become effective 
ninety (90) days after the order is final. 

It is further ordered, That all respond¬ 
ents shall, w'ithin sixty (60) days 
and at the end of six (6) months after 
the effective date of the order served 
upon them, file with the Commission a 
report, in writing, signed by such re¬ 
spondents, setting forth in detail the 
manner and form of their compliance 
with the order to cease and desist. 

Issued: April 12, 1971. 

By the Commission. 

[seal! Charles A. Tobin, 

Secretary. 

[FR Doc.71-8155 Filed 6-10-71;8:46 ami 


[Docket No. 879loI 

part 13—prohibited trade 
PRACTICES 

Mather Hearing Aid Distributors, Inc., 
et al. 

Subpart—Advertising falsely or mis¬ 
leadingly: § 13.15 Business status, ad¬ 
vantages, or connections: 13.15-225 
Personnel or staff ; § 13.170 Qualities or 
properties of product or service: 13.170- 
52 Medicinal, therapeutic, healthful, 
etc.; § 13.205 Scientific or other rele¬ 
vant facts. Subpart—Misrepresenting 
oneself and goods—Business status, ad¬ 
vantages or connections: § 13.1520 Per¬ 
sonnel or staff; Misrepresenting oneself 
and goods—Goods: § 13.170 Qualities or 
properties; § 13.1740 Scientific or other 
relevant facts. 

(Sec. 6. 38 Stat. 721; 15 U.S.C. 46. Interprets 
or applies sec. 5, 38 Stat. 719, as amended; 
15 U.S.C. 45) (Cease and desist order, Mather 
Hearing Aid Distributors, Inc., et al., Spo¬ 
kane, Wash., Docket No. 8791. Apr. 29. 1971) 

In the Matter of Mather Hearing Aid 
Distributors, Inc., a Corporation, and 
United Hearing Centers, Inc., a Cor¬ 
poration, and Washington Hearing 
Center, Inc., a Corporation, and 
Marion Spreeuw, Individually and 
as an Officer of Said Corporations 

Order requiring three sellers of hear¬ 
ing aid “devices,” two located in Spokane. 
Wash., and one in Great Falls, Mont., to 
cease misrepresenting that their hearing 
aids involved a new scientific principle, 
would be helpful regardless of the hear¬ 
ing disability, prevent deafness, trans¬ 
form high tones to lower tones, were 
invisible when worn, fit entirely within 
the ear canal, needed no batteries, and 
that hearing aids for both ears were 
more beneficial than for one; respondents 
also misrepresented that their sales per¬ 
sonnel had medical or scientific training, 
and made other false and misleading 
representations. 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

Part I 

It is ordered . That respondents Mather 
Hearing Aid Distributors, Inc., a corpo¬ 
ration, United Hearing Aid Centers, Inc., 
a corporation, Washington Hearing Aid 
Center, Inc., a corporation, or any sub¬ 
stitute or successor organization, and 
their officers, and Marion Spreeuw, indi¬ 
vidually and as an officer of said corpo¬ 
rations, and respondents’ representatives, 
agents, and employees, directly or 
through any corporate or other device, 
in connection with the offering for sale, 
sale or distribution of hearing aids, do 
forthwith cease and desist from: 

1. Disseminating, or causing the dis¬ 
semination of any advertisement by 
means of the U.S. mails or by any means 
in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, 
which represents, directly or by impli¬ 
cation, that: 
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(a) They merchandise a hearing aid 
which is a new invention, or involves a 
new mechanical or scientific principle 
when such product or one involving such 
principle has been on a market in the 
United States for more than 1 year. 

(b) Their hearing aids are either in¬ 
visible or undiscernible when worn. 

(c) They merchandise a hearing aid 
which will fit entirely into the ear canal. 

(d> They render a service or merchan¬ 
dise a device, not a hearing aid, which 
will improve an individual’s hearing. 

(e) A particular model or type of 
hearing aid does not require batteries, 
when, in fact, said model or type does 
require batteries. 

(f) They employ expertly trained in¬ 
dividuals to repair or service hearing 
aids. 

(g) They will clean, repair or service 
hearing aids, or that they provide serv¬ 
ice centers where all types of hearing 
aids may be cleaned, repaired or serviced, 
unless in all instances respondents: 

(1) Make a bona fide attempt to clean, 
repair, or service hearing aids brought 
to them for that purpose, and 

(2) Clearly and conspicuously dis¬ 
close in immediate conjunction there¬ 
with that they do not perform major 
repairs and that they do not perform 
major service upon hearing aids. 

(h) Use of two hearing aids, one in 
each ear, for those suffering from a hear¬ 
ing disability of both ears, will be more 
beneficial than use of one, unless in im¬ 
mediate conjunction therewith it is 
clearly and conspicuously disclosed that 
many individuals suffering from a hear¬ 
ing disability of both ears will not receive 
greater benefits from use of two hearing 
aids than from the use of one. 

2. Disseminating, or causing the dis¬ 
semination of any advertisement by 
means of the United States mails, or by 
any means in commerce, as “commerce’* 
is defined in the Federal Trade Commis¬ 
sion Act, which fails to clearly and con¬ 
spicuously disclose that: 

(a) The business of respondents is the 
sale of hearing aids. 

<b) Persons replying to respondents’ 
advertisements may be contacted by 
salesmen, or otherwise, for the purpose 
of inducing them to purchase a hearing 
aid sold by respondents. 

3. Disseminating, or causing to be dis¬ 
seminated, by any means, for the pur¬ 
pose of inducing, or which is likely to 
induce, directly or indirectly, the pur¬ 
chase of hearing aids in commerce, as 
“commerce” is defined in the Federal 
Trade Commission Act, any advertise¬ 
ment which contains any of the repre¬ 
sentations prohibited in paragraph 1, 
Part I of this order, or fails to comply 
with the affirmative requirements of 
paragraph 2 of Part I thereof. 

Part U 

It is further ordered. That respond¬ 
ents Mather Hearing Aid Distributors. 
Inc., a corporation, United Hearing Aid 
Centers, Inc., a corporation, Washington 
Hearing Aid Center, Inc., a corporation, 
or any substitute or successor corporation 
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and their officers, and Marion Spreeuw, 
individually and as an officer of said cor¬ 
porations. and respondents’ agents, 
representatives, and employees, directly 
or through any corporate or other device, 
in connection with the offering for sale, 
sale or distribution of healing aids in 
commerce, as “commerce” is defined in 
the Federal Trade Commission Act, do 
forthwith cease and desist from: 

1. Representing, directly or by impli¬ 
cation, that: 

(a) Their sales personnel have had 
medical or scientific education or train¬ 
ing which enables them to diagnose 
hearing disabilities or to prescribe the 
proper hearing aid for an individual 
with a hearing disability. 

(b) They merchandise a hearing aid 
which will transform high tones into 
lower tones. 

(c) Purchasers of hearing aids, sold 
by respondents, will after purchase be 
routinely visited in their homes by rep¬ 
resentatives of respondents for the pur¬ 
pose of observing the progress of such 
purchasers in the use of the devices, or 
to adjust or regulate said devices when 
necessary. 

<d> Their hearing aids will be bene¬ 
ficial to individuals with hearing prob¬ 
lems unless in immediate conjunction 
therewith it is clearly and conspicuously 
disclosed that not all individuals suffer¬ 
ing a hearing disability will benefit from 
use of a hearing aid. 

(e) Use of their hearing aids will re¬ 
store an individual’s “natural” or “nor¬ 
mal” hearing, will prevent deterioration 
of an individual's hearing, will prevent 
an individual from becoming deaf, will 
physiologically improve or correct a 
sensorineural hearing disability. 

(f) Use of their hearing aids will en¬ 
able an individual with a hearing dis¬ 
ability to distinguish and understand 
sounds in group situations or when back¬ 
ground noise is present, unless in im¬ 
mediate conjunction therewith it is 
clearly and conspicuously disclosed that 
many individuals with a hearing dis¬ 
ability will not receive such benefits from 
use of a hearing aid. 

(g) Their business is other than sell¬ 
ing hearing aids to the public for a 
profit. 

2. Misrepresenting in any manner: 

(a> The nature or purpose of their 

business. 

(b) The education or training of their 
sales personnel. 

(c) The efficacy of their hearing aids. 

3. Failing to deliver a copy of this 
ojder to cease and desist to all operat¬ 
ing divisions of the corporate respond¬ 
ents and to all officers, managers and 
salesmen, both present and future, and 
any other person now engaged or who 
becomes engaged in the sale of hearing 
aids as respondents’ agent, representa¬ 
tive or employee; and failing to secure 
a signed statement from each of said 
persons acknowledging receipt of a copy 
thereof. 

4. Failing to notify the Commission 
at least thirty <30> days prior to any 


11289 

proposed change in the corporate re¬ 
spondents such as dissolution, assign¬ 
ment or sale resulting in the emergence 
of a successor corporation, the creation 
or dissolution of subsidiaries or any 
other change in the corporations which 
may affect compliance obligations aris¬ 
ing out of the order. 

It is further ordered . That the initial 
decision, as modified by the accompany¬ 
ing opinion, and as above modified, be. 
and it hereby is, adopted as the decision 
of the Commission. 

It is further ordered, That the re¬ 
spondents herein shall, within sixty (60) 
days after service upon it of this order, 
file with the Commission a report, in 
writing, setting forth in detail the man¬ 
ner and form in which it has complied 
with this order. 

Issued: April 29, 1971. 

By the Commission. 

f seal 1 Charles A. Tobin, 

Secretary. 

|FH Doc.71-8156 Filed 6-10-71:8:46 am| 


l Docket No. C-1897| 

part 13—prohibited trade 

PRACTICE 

McDonald’s Corp. and 
McDonald’s System, Inc. 

Subpart—Advertising falsely or mis¬ 
leadingly: § 13.150 Premiums and 

prizes: 13.150-35 Prizes; § 13.157 Prize 
contest; § 13.160 Promotional sales 
plans . Subpart—Neglecting, unfairly or 
deceptively, to make material disclosure: 
§ 13.1905 Terms and conditions . 

(Sec. 6. 38 Stat. 721; 15 U.S.C. 46. Interprets 
or applies sec. 6, 38 Stat. 719, as amended; 
16 US.C. 45) [Cease and desist order, Mc¬ 
Donald’s Corp. et al., Chicago, Ill., Docket 
No. C-1897, Apr. 12, 1971) 

In the Matter of McDonald's Corp,, and 
McDonald's System , Inc., Corpora¬ 
tions 

Consent order requiring a major 
chain of hamburger restaurants with 
headquarters in Chicago, Ill., to cease 
failing to award its prizes as represented, 
failing to discldse that holders of winning 
numbers might be asked additional ques¬ 
tions, failing to disclose the exact num¬ 
ber, nature and value of prizes available, 
distributing winning numbers in States 
where such contests are illegal, failing 
to furnish lists of winners of prizes over 
$5, failing to maintain records, and en¬ 
gaging in any contest or game of chance 
without disclosing the total number and 
exact nature of the prizes, and other 
significant details. 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

It is ordered, That McDonald's Corp., 
a corporation, and McDonald’s System, 
Inc., a corporation, and their officers, 
agents, representatives, and employees, 
directly or through any corporate or 
other device, in connection with the prep- 
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aration, promotion, sale, distribution, or 
use of any "sweepstakes,” contests or 
games of chance, or similar promotional 
devices in commerce, as "commerce” is 
defined in the Federal Trade Commission 
Act. do forthwith cease and desist from: 

A. (1) Failing to award and distribute 
all prizes of the value and type 
represented. 

(2) Failing to award and distribute to 
individuals submitting winning numbers, 
coupons, tickets, symbols, or other en¬ 
tries, any prize or award to which they 
are entitled. 

(3) Failing to disclose, clearly and 
conspicuously, in all advertising that in¬ 
dividuals who hold winning coupons 
might be asked for an interview or an 
affidavit; and failing to disclose all terms 
or conditions which individuals will be 
asked to or have to comply with in order 
to obtain a prize. 

(4) Failing to disclose, clearly and 
conspicuously, in all advertising and 
promotional material, the exact number 
of prizes in each category or denomina¬ 
tion to be made available, the exact na¬ 
ture of the prizes, their approximate 
retail value, and the odds of winning 
each such prize: Provided, however, 
That in those promotional devices in 
which the odds cannot be determined 
with reasonable accuracy, respondents 
shall clearly and conspicuously disclose 
the approximate number of individuals 
to whom the promotional device is be¬ 
ing disseminated. 

(5) Distributing winning numbers, 
coupons, tickets, symbols, or other en¬ 
tries to States in which such sweep- 
stakes, contests or games of chance, or 
similar promotional devices have been 
voided or prohibited by law: Provided , 
however , That this subparagraph shall 
not apply to those distributions the re¬ 
spondents have neither participated in 
nor directed, authorized, ratified, or 
condoned. 

(6) Representing, directly or by impli¬ 
cation, that prizes have been purchased 
unless they have in fact been purchased 
before or during the time the promo¬ 
tional device is in progress. 

(7) Failing to furnish to requesting 
individuals a complete list of the names 
of winners of all prizes having a retail 
value of $5 or more together with the 
address of and prize won by each. 

(8) Failing to maintain adequate rec¬ 
ords (a) which disclose the facts upon 
which any of the representations of the 
type described in paragraphs 1-7 of this 
order are based, and (b) from which the 
validity of the representations of the 
type described in paragraphs 1-7 of this 
order can be determined. 

(9) Failing to furnish upon the re¬ 
quest of the Federal Trade Commission: 

(a) A complete list of the names and 
addresses of the winners of each prize, 
having a retail value of $5 or more, and 
a description of the prize, including its 
approximate retail value; 

(b) A list of the winning numbers or 
symbols, if utilized, for each prize; 
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Cc) The total number of coupons or 
other entries distributed; 

(d) The total number of known par¬ 
ticipants in the promotion; 

(e ) The total number of prizes in each 
category or denomination which were 
made available; and 

(f) The total number of prizes in each 
category or denomination which were 
awarded. 

B. Engaging in the preparation, pro¬ 
motion, sale, distribution, or use of any 
"sweepstakes,” contests or games of 
chance, or similar promotional devices 
unless the following are disclosed clearly 
and conspicuously in all advertising and 
promotional material concerning such 
devices: 

(1) The total number of prizes to be 
awarded; 

(2) The exact nature of the prizes, 
their approximate retail value and the 
number of each; 

(3) All of the terms, conditions and 
obligations with which individuals will 
be asked to or have to comply with in 
order to obtain a prize; and 

(4) The odds of winning each prize: 
Provided, however, That in those pro¬ 
motional devices in which odds cannot 
be determined with reasonable accuracy 
respondents shall clearly and conspicu¬ 
ously disclose the approximate number 
of individuals to whom the promotional 
device is being disseminated. 

For the purpose of this order, the 
phrase "directly or through any corporate 
or other device,” insofar as it imposes 
responsibility upon respondents for acts 
and practices engaged in by respondents’ 
licensees and said licensees’ representa¬ 
tives, shall be construed to impose such 
responsibility upon respondents for only 
those said acts or practices which have 
been participated in, or directed, author¬ 
ized, ratified or condoned by respondents. 

It is further ordered, That the respond¬ 
ent corporations shall forthwith dis¬ 
tribute a copy of this order to each of 
their operating divisions. 

It is further ordered. That the respond¬ 
ents notify the Commission at least thirty 
(30) days prior to any proposed change 
in the corporate respondents such as dis¬ 
solution. assignment or sale resulting in 
the emergence of successor corporations, 
or any other change in the corporations 
which may affect compliance with this 
order. 

It is further ordered, That the re¬ 
spondents herein shall, within sixty (60) 
days after service upon them of this 
order, file with the Commission a report 
in wTiting setting forth in detail the man¬ 
ner in which they have complied with 
this order. 

Issued: April 12, 1971. 

By the Commission. 

[seal! Charles A. Tobin, 

Secretary, 

[FR Doc.71-8157 Filed 8-10-71;8:47 am] 


[Docket No. C-19051 

PART 13—prohibited trade 
PRACTICES 

Mr. Tony, Inc., et al. 

Subpart—Misbranding or mislabeling: 
S 13.1212 Formal regulatory and sta¬ 
tutory requirements: 13.1212-90 Wool 
Products Labeling Act. Subpart—Ne¬ 
glecting, unfairly or deceptively, to make 
material disclosure: § 13.1852 Formal 
regulatory and statutory requirements: 
13.1852-80 Wool Products Labeling Act. 

(Sec. 6. 38 Stat. 721; 15 U.S.C. 46. Interpret 
or apply sec. 5, 38 Stat. 719, as amended, secs. 
2-5, 54 Stat. 1128-1130; 15 U.S.C. 45. 68) 
[Cease and desist order, Mr. Tony, Inc., et al.. 
New York, N.Y., Docket No. C-1905, Apr. 22. 
19711 

In the Matter of Mr, Tony, Inc., a Cor¬ 
poration, Formerly Trading Under 
Its Own Name and as Mr, Tony of 
Park Avenue, Inc., Mr. Tony Con¬ 
tracting, Inc., Mr. Tony of Madison 
Avenue, Inc., Mr. Tony of Third Ave¬ 
nue. Inc., Mr. Tony of Second Ave¬ 
nue, Inc., Mr. Tony of Fifth Avenue, 
Inc., and Mr. Tony of First Avenue. 
Inc., and Irving Lieberman, David 
Leboni, and Richard W. Baker, In¬ 
dividually and as Officers of the Said 
Corporation, and Ann Lieberman. 
Individually and as a Former Officer 
of the Aforesaid Corporations 

Consent order requiring a New York 
City manufacturer and seller of men's 
suits to cease misbranding its wool 
products. 

The order to cease and desist, includ¬ 
ing further order requiring report of com¬ 
pliance therewith, is as follows: 

It is ordered. That respondents Mr. 
Tony, Inc., a corporation, and its officers, 
formerly trading as Mr. Tony of Park 
Avenue, Inc.. Mr. Tony Contracting. Inc . 
Mr. Tony of Madison Avenue, Inc., Mr 
Tony of Third Avenue, Inc., Mr. Tony of 
Second Avenue, Inc., Mr. Tony of Fifth 
Avenue, Inc., and Mr. Tony of First 
Avenue, Inc., and Irving Lieberman. 
Richard W. Baker, and David Leboni. 
individually and as officers of the said 
corporation, and Aim Lieberman, indi¬ 
vidually and as a former officer of the 
aforesaid corporations, and respondents’ 
representatives, agents, and employees, 
directly or through any corporate or 
other device, in connection with the in¬ 
troduction. manufacture for introduc¬ 
tion, into commerce, or the offering for 
sale, sale, transportation, distribution, 
delivery for shipment or shipment, in 
commerce, of wool products, as "com¬ 
merce” and "wool product” are defined 
in the Wool Products Labeling Act of 
1939, do forthwith cease and desist from 
misbranding such products by failing 
to securely affix to, or place on, each such 
product a stamp, tag, label, or other 
means of identification showing in a 
clear and conspicuous manner each ele¬ 
ment of information required to be dis¬ 
closed by section 4(a)(2) of the Wool 
Products Labeling Act of 1939. 
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It is further ordered, That respondents 
notify the Commission at least 30 days 
prior to any proposed change in the cor¬ 
porate respondent such as dissolution, 
assignment or sale resulting in the emer¬ 
gence of a successor corporation, the 
creation or dissolution of subsidiaries or 
any other change in the corporation 
which may affect compliance obligations 
arising out of the order. 

It is further ordered, That the re¬ 
spondent corporation shall forthwith 
distribute a copy of this order to each 
of its operating divisions. 

It is further ordered, That the re¬ 
spondents herein shall, within sixty (60) 
days after service upon them of this 
order, file with the Commission a report 
in writing setting forth In detail the 
manner and form in which they have 
complied with this order. 

Issued: April 2. 1971. 

By the Commission. 

I seal! Charles A. Tobin, 

Secretary. 

|PR Doc.71-8160 Piled 6-10-71:8:47 ami 


I Docket No. 19011 

PART 13—PROHIBITED TRADE 
PRACTICES 

Procter & Gamble Co. et al. 

Subpart—Advertising falsely or mis¬ 
leading: §13.170 Qualities or properties 
of product or service: 13.170-16 

Cleansing, purifying. Subpart—Using 
deceptive techniques in advertising: 
§ 13.2275 Using deceptive techniques in 
advertising: 13.2275-70 Television de¬ 
pictions. 

(Sec. 6. 38 Stat. 721; 15 U.S.C. 46. Interprets 
or applies sec. 5, 38 Stat. 719, as amended: 
15 U.S.C. 45) [Cease and desist order, The 
Procter A: Gamble Co. et al.. Cincinnati, Ohio, 
Docket No. 1901. Apr. 12, 19711 

In the Matter of The Procter & Gamble 
Co., a Corporation, and Tatham- 
Laird & Kudner, Inc., a Corporation, 
and Grey Advertising, Inc., a Cor - 
poration, and Compton Advertising, 
Inc., a Corporation 

Consent order requiring a Cincinnati, 
Ohio, seller and distributor of home 
laundry preparations containing en¬ 
zymes to cease misrepresenting that any 
such product will remove all types of 
stains, or that any specific ingredient will 
remove stains, and that for a period of 1 
year disclose on all consumer packages 
the types of stains which the product can 
remove and those which it cannot re¬ 
move, and that such disclosures be made 
on appropriate radio and television ad¬ 
vertising of the product; it is further 
ordered that respondent’s advertising 
agencies cease misrepresenting that re¬ 
spondent’s product will remove all types 
of stains where such representation is 
known to be false. 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 
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I. It is ordered. That respondent The 
Proctor & Gamble Co., a corporation, and 
its officers, agents, representatives, and 
employees, directly or through any cor¬ 
porate or other device, in connection with 
the advertising, offering for sale, sale and 
distribution of any home laundry prod¬ 
ucts containing enzymes, in commerce, 
as “commerce” is defined in the Federal 
Trade Commission Act. do forthwith 
cease and desist from : 

1. Representing, directly or by impli¬ 
cation, that any such product will re¬ 
move all types of stains. “Stains” as used 
herein means spots or local discolora¬ 
tions caused by other than dirt or body 
soil. 

2. Representing, directly or by impli¬ 
cation. that any specific ingredient in 
any such product removes any stain if 
such stain can reasonably be expected to 
be removed satisfactorily under normal 
washing procedures by such product 
without such ingredient. 

3. Representing, directly or by impli¬ 
cation, in advertising, that any such 
product has the ability to remove stains 
unless: 

<A> For a period of not more than six 
(6) months subsequent to the date this 
order becomes effective and until such 
time that respondent complies with the 
provisions of paragraph (B) below, re¬ 
spondent clearly and conspicuously dis¬ 
closes in each such radio, television and 
printed advertisement that such product 
will not remove all types of stains; and 

(B» Beginning at a date not later than 
six <6> months after this order becomes 
effective and for a period of 1 year there¬ 
after: 

(a) Respondent clearly and conspic¬ 
uously discloses on all consumer pack¬ 
ages of such product which it sells (1) 
the types of stains which the product 
can reasonably be expected to remove 
satisfactorily, (2) the recommended pro¬ 
cedure for obtaining such removal, and 
(3> the types of stains likely to be found 
in fabrics subject to home laundry 
cleaning, which the product cannot 
reasonably be expected to remove satis¬ 
factorily, and 

(b) Respondent clearly and conspic¬ 
uously discloses in each such radio, tele¬ 
vision and printed advertisement that 
the types of stains the product will not 
remove appear on the product’s package. 

4. The required disclosures, as set 
forth above, need appear only once in 
the audio and once in the video of every 
commercial specified in paragraph 3 of 
the order. The audio and visual portions 
of such disclosure, where applicable, 
shall be in reasonable concurrence with 
each other and the visual portion of the 
disclosure required by paragraph 3(B) 
(b) of the order may consist either (1) 
of a showing of the package disclosure 
simultaneously with the audio disclosure 
or (2) of a superimposed statement. 

H. It is ordered. That respondents Tat- 
ham-Laird & Kudner, Inc., a corpora¬ 
tion; Grey Advertising, Inc., a corpora¬ 
tion; and Compton Advertising, Inc., a 
corporation, their officers, representa¬ 
tives. agents, and employees, directly or 
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through any corporate or other devices, 
in connection with the advertising, offer¬ 
ing for sale, sale, and distribution of any 
home laundry products containing 
enzymes in commerce, as “commerce” is 
defined in the Federal Trade Commis¬ 
sion Act, do forthwith cease and de¬ 
sist from: Representing, directly or by 
implication, that any such product will 
remove all types of stains w f hen respond¬ 
ents knew or should have known that 
such representation was false or 
deceptive. 

III. It is further ordered, That all re¬ 
spondent corporations shall forthwith 
distribute a copy of this order to each of 
their operating divisions involved in the 
advertising, promotion, distribution, or 
sale of consumer products. 

It is further ordered. That each re¬ 
spondent notify the Commission at least 
thirty (30) days prior to any proposed 
change in the corporate respondent such 
as dissolution, assignment, or sale, re¬ 
sulting in the emergence of a successor 
corporation, the creation or dissolution 
of subsidiaries, or any other changes in 
corporation which may affect compliance 
obligations arising out of the order. 

It is further ordered. That parts I and 
II of this order shall become effective 
ninety (90) days after the order is final. 

It is further ordered, That all re¬ 
spondents shall, within sixty (60) days 
and at the end of six (6) months after 
the effective date of the order served 
upon them, file with the Commission a 
report, in writing, signed by such re¬ 
spondents. setting forth in detail the 
manner and form of their compliance 
with the order to cease and desist. 

Issued: April 12. 1971. 

By the Commission. 

[seal! Charles A. Tobin, 

Secretary. 

[FR Doc.71 8158 Filed 6-10-71:8:47 am] 


[Docket No. C-19031 

part 13—prohibited trade 

PRACTICES 

Rhodes Pharmacol Co., Inc., et al. 

Subpart—Advertising falsely or mis¬ 
leadingly: § 13.170 Qualities or proper¬ 
ties of product or service: 13.170-24 
Cosmetic or beautifying; § 13.265 Tests 
and investigations. Subpart—Misrepre¬ 
senting oneself and goods—Goods: 
§ 13.1710 Qualities or properties; 
§ 13.1762 Tests, purported. 

(Sec. 6. 38 Stat. 721: 15 U.S.C. 46. Interprets 
or applies sec. 5, 38 Stat. 719, as amended: 
15 U.S.C. 45) [Cease and desist order. Rhodes 
Pharmacol Co., Inc., et al.. Chicago, Ill., 
Docket No. C-1903. Apr. 21, 19711 

In the Matter of Rhodes Pharmacol Co., 
Inc., a Corporation, J. Sanford Rose, 
Individually and as Officer of Said 
Corporation, and Elan Corp., a Cor¬ 
poration, and James S. Rose, Indi¬ 
vidually and as Officer of Said 
Corporation 
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Consent order requiring a Chicago. 
Ill., seller and distributor of cosmetic and 
beauty aid products to cease misrepre¬ 
senting that tests or experiments are 
proof of any feature of its beauty aid 
products or using such misrepresenta¬ 
tions to induce purchase of respondents' 
products. 

The order to cease and desist, includ¬ 
ing further order requiring report of 
compliance therewith, is as follows: 

I. It is ordered, That respondents 
Rhodes Pharmacal Co., Inc., a corpora¬ 
tion, and its officers and J. Sanford Rose, 
individually and as officer of said corpo¬ 
ration, and respondents’ representatives, 
agents, and employees, directly or 
through any corporate or other device, 
in connection with the offering for sale, 
sale or distribution, of “Donnatelli” 
Honey and Egg Creme Facial, or other 
beauty aid products do forthwith cease 
and desist from directly or indirectly: 

1. Disseminating or causing the dis¬ 
semination of any advertisement by 
means of the U.S. mails or by any means 
in commerce, as “commerce” is defined 
in the Federal Trade Commission 
Act, which represents directly or by 
implication: 

(a) That tests, experiments or demon¬ 
strations, or the results thereof, pre¬ 
sented either alone or accompanied by 
oral or written statements, or any other 
evidence, are proof of any fact or product 
feature of any such beauty aid products, 
when in fact such tests, experiments, or 
demonstrations, or the results thereof, 
or other evidence do not constitute actual 
proof of such fact or product feature. 

2. Disseminating, or causing the dis¬ 
semination of any advertisement by any 
means, for the purpose of inducing, or 
which is likely to induce, directly or in¬ 
directly, the purchase of respondents' 
preparation, in commerce, as “com¬ 
merce” is defined in the Federal Trade 
Commission Act. which contains any of 
the representations prohibited in para¬ 
graph 1 hereof. 

n. It is ordered, That respondent 
Elan Corp., a corporation and its officers, 
and James S. Rose, individually, and as 
officer of said corporation, directly or 
through any corporate or other device, 
in connection with the offering for sale, 
sale or distribution, of “Renascene” 
Honey and Egg Creme Facial, and 
Couvert Make-Up, or other beauty aid 
products, do forthwith cease and desist 
from directly or indirectly. 

1. Disseminating or causing the dis¬ 
semination of any advertisement by 
means of the U.S. mails or by any means 
in commerce, as “commerce” is defined 
in the Federal Trade Commission 
Act which represents directly or by 
implication: 

(a) That tests, experiments or demon¬ 
strations. or the results thereof, pre¬ 
sented either alone or accompanied by 
oral or written statements, or any other 
evidence, are proof of any fact or product 
feature of any such beauty aid products, 
when in fact such tests, experiments or 
demonstrations or the results thereof, or 


other evidence do not constitute actual 
proof of such fact or product feature. 

2. Disseminating, or causing the dis¬ 
semination of any advertisement by any 
means, for the purpose of inducing, or 
which is likely to induce, directly or in¬ 
directly, the purchase of respondents' 
preparation, in commerce, as “com¬ 
merce” is defined in the Federal Trade 
Commission Act, which contains any of 
the representations prohibited in para¬ 
graph 1 hereof. 

It is further ordered. That the re¬ 
spondents shall forthwith distribute a 
copy of this order to each of their op¬ 
erating divisions. 

It is further ordered, That respond¬ 
ents notify the Commission at least 30 
days prior to any proposed change in 
the corporate respondents such as dis¬ 
solution, assignment or sale resulting in 
the emergence of a successor corpora¬ 
tion, the creation or dissolution of sub¬ 
sidiaries or any other change in the cor¬ 
poration which may affect compliance 
obligations arising out of the order. 

It is further ordered, That the re¬ 
spondents shall, within sixty (60) days 
after service upon them of this order, 
file with the Commission a written re¬ 
port setting forth in detail the manner 
and form of their compliance with this 
order. 

Issued: April 21, 1971. 

By the Commission. 

[seal] Charles A. Tobin, 

Secretary, 

[FR Doc.71-8159 Filed 6-10-71;8:47 am] 


Title 21—FOOD AND DRUGS 

Chapter I—Food and Drug Adminis¬ 
tration, Department of Health, Edu¬ 
cation, and Welfare 

SUBCHAPTER C—DRUGS 

PART 148b—AMPHOTERICIN 

Amphotericin B for Injection; 
Correction 

In F.R. Doc. 70-15180 appearing at 
page 17324 in the Federal Register of 
November 11, 1970, the first sentence in 
§ 148b.2(b)(4) is corrected by changing 
“§ 141.4(b)” to read “§ 141.4(e)”. 

Date: May 28,1971. 

H. E. Simmons, 
Director, Bureau of Drugs, 
[FR Doc.71-8162 Filed 6-10-71;8:47 am] 


PART 148k—NYSTATIN 
Nystatin Oral Suspension 

Pursuant to provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 507, 
59 Stat. 463, as amended; 21 U.S.C. 357) 
and under authority delegated to the 
Commissioner (21 CFR 2.120), the fol¬ 
lowing new section is added to Part 148k 
to provide for certification of the subject 
antibiotic: 


§ 148k. 12 Nystatin oral suspension. 

(a) Requirements for certification — 

(1) Standards of identity, strength, qual¬ 
ity, and purity . Nystatin oral suspension 
is a suspension containing nystatin and 
one or more suitable preservatives, sus¬ 
pending agents, surfactants, flavorings, 
and colorings in purified water. Each 
milliliter contains 100,000 units of ny¬ 
statin. Its potency is satisfactory if it is 
not less than 90 percent and not more 
than 130 percent of the number of units 
of nystatin that it is represented to con¬ 
tain. Its pH is not less than 4.5 and not 
more than 6.0. The nystatin used con¬ 
forms to the standards prescribed by 
§ 148k.l(a) (1). 

(2) Labeling. It shall be labeled in ac¬ 
cordance with the requirements of § 148.3 
of this chapter. 

(3) Requests for certification ; sam¬ 
ples. In addition to complying with the 
requirements of § 146.2 of this chapter, 
each such request shall contain: 

(1) Results of tests and assays on: 

(a) The nystatin used in making the 

batch for potency, safety, loss on drying. 
pH, and identity. 

< b ) The batch for potency and pH. 

(ii) Samples required: 

(a) The nystatin used in making 
the batch: 10 packages, each contain¬ 
ing approximately 300 milligrams. 

(b) The batch: A minimum of 5 im¬ 
mediate containers. 

(b) Tests and methods of assay —(1) 
Potency. Proceed as directed in 
§ 141.110 of this chapter, preparing the 
sample for assay as follows: Place an 
accurately measured representative 
aliquot of the sample into a high-speed 
glass blender jar containing sufficient 
dimethylformamide to give a conven¬ 
ient concentration. Blend for 3 to 5 
minutes. Dilute an aliquot with suffi¬ 
cient dimethylformamide to give a stock 
solution containing 400 units of nystatin 
per milliliter (estimated). Remove an 
aliquot of the stock solution and further 
dilute with 10 percent potassium phos¬ 
phate buffer, pH 6.0 (solution 6), to the 
reference concentration of 20 units of 
nystatin per milliliter (estimated). 

(2) pH. Proceed as directed In 
$ 141.503 of this chapter, using the un¬ 
diluted suspension. 

Data supplied by the manufacturer 
concerning the subject antibiotic have 
been evaluated. Since the conditions pre¬ 
requisite to providing for its certifica¬ 
tion have been complied with and since 
it is in the public interest not to delay in 
so providing, notice and public procedure 
and delayed effective date are not pre¬ 
requisites to tliis promulgation. 

Effective date. This order shall be ef¬ 
fective upon publication in the Federal 
Register (6-11-71). 

(Sec. 507, 59 Stat. 463. as amended; 21 U.S.C. 
357) 

Dated: May 25, 1971. 

H. E. Simmons, 
Director, Bureau of Drugs. 

[FR Doc.71-8161 Filed 6-10-71;8:47 am] 
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Chapter III—Environmental 
Protection Agency 

PART 420—TOLERANCES AND EX¬ 
EMPTIONS FROM TOLERANCES FOR 

PESTICIDE CHEMICALS IN OR ON 

RAW AGRICULTURAL COMMODI¬ 
TIES 

2,4,5,6-TetrachIoroisophthalonitrile 

A petition (PP 1F1024) was filed by the 
Diamond Shamrock Chemical Co., 300 
Union Commerce Building, Cleveland, 
Ohio 44115, proposing establishment of 
tolerances for combined residues of the 
fungicide 2,4,5,6-tetrachloroisophthalo- 
nitrile and its metabolite 4-hydroxy- 

2,5,6-trichloroisophtlialonitrile in or on 
peanut vine hay, sugar beet tops, and 
sweet corn forage at 20 parts per million; 
celery at 15 parts per million; snap beans, 
broccoli, brussels sprouts, cabbage, car¬ 
rots. cauliflower, cucumbers, melons, 
pumpkins, squash (summer and winter), 
and tomatoes at 5 parts per million; lima 
beans (pods removed), and sweet corn 
(kernels plus cob with husks removed) 
at 1 part per million; and peanuts and 
sugar beets at 0.1 part per million (neg¬ 
ligible residue). 

Subsequently the petitioner amended 
the petition by withdrawing the request 
for tolerances on peanut vine hay, sugar 
beet tops, and sweet com forage at 20 
parts per million; on snap beans at 5 
parts per million; and by changing the 
proposed tolerance on carrots from 5 
parts per million to 1 part per million 
and the proposed tolerance on peanuts 
from 0.1 part per million (negligible 
residue) to 0.3 part per million. Lima 
beans and sugar beets were also 
withdrawn. 

Prior to December 2, 1970, the Secre¬ 
tary of Agriculture certified that the 
pesticide chemical is useful for the pur¬ 
poses for which the proposed tolerances 
are being established. The Fish and 
Wildlife Service, Department of the 
Interior, advised that it has no objections 
to the proposed tolerances. 

Part 120, Chapter I, Title 21 was re¬ 
designated Part 420 and transferred to 
Chapter III (36 FJR. 424). 

Based on consideration of the data 
submitted in the petition and other rele¬ 
vant material, it is concluded that: 

1. Since label restrictions against 
feeding sweet com forage and peanut 
vine hay to livestock have been proposed 
and since no prime feed items containing 
residues of fungicide are involved in this 
petition, the proposed uses are not rea¬ 
sonably expected to result in residues in 
meat, milk, poultry, and eggs. The uses 
are classified in the category specified in 
§ 420.6(a) (3). 

2. The tolerances established by this 
order will protect the public health. 

Therefore, pursuant to provisions of 
the Federal Food, Drug, and Cosmetic 
Act (sec. 408(d)(2), 68 Stat. 512; 21 
U.S.C. 346a(d) (2)), the authority trans¬ 
ferred to the Administrator of the En¬ 
vironmental Protection Agency (35 FJt. 
15623), and the authority delegated by 
the Administrator to the Deputy Assist¬ 


ant Administrator for Pesticides Pro¬ 
grams of the Environmental Protection 
Agency (36 F.R. 9038), § 420.275 is re¬ 
vised to read as follows: 

§ 120.275 2,4,5,6-TetrachloroisoplillinIo- 
nitrile; tolerances for residues. 

Tolerances are established for the 
combined residues of the fungicide 

2,4,5,6-tetrachloroisophthalonitrile and 
its metabolite 4-hydroxy-2,5,6-trichloro- 
isophthalonitrile in or on raw agricul¬ 
tural commodities as follows: 

15 parts per million in or on celery. 

5 parts per million in or on broccoli, 
brussels sprouts, cabbage, cauliflower, cu¬ 
cumbers, melons, pumpkins, squash 
(summer and winter), and tomatoes. 

1 part per million in or on carrots and 
sweet com (kernels plus cob with husks 
removed). 

*0.3 part per million in or on peanuts. 

0.1 part per million (negligible resi¬ 
due) in or on potatoes. 

Any person who will be adversely 
affected by the foregoing order may at 
any time within 30 days after its date of 
publication in the Federal Register file 
with the Objections Clerk, Environ¬ 
mental Protection Agency, 1626 K Street 
NW., Washington, DC 20460, written ob¬ 
jections thereto in quintuplicate. Objec¬ 
tions shall show wherein the person filing 
will be adversely affected by the order 
and specify with particularity the pro¬ 
visions of the order deemed objectionable 
and the grounds for the objections. If a 
hearing is requested, the objections must 
state the issues for the hearing. A hear¬ 
ing will be granted if the objections are 
supported by grounds legally sufficient 
to justify the relief sought. Objections 
may be accompanied by a memorandum 
or brief in support thereof. 

Effective date . This order shall become 
effective on its date of publication in the 
Federal Register (6-11-71). 

(Sec. 408(d)(2), 68 Stat. 512: 21 U.S.C. 
346a(d) (2)) 

Dated: June 7,1971. 

Lowell E. Miller, 
Acting Deputy Assistant Ad¬ 
ministrator for Pesticides 
Programs . 

(PR Doc.71-8183 Filed 6-10-71:8:49 am] 


Title 49—TRANSPORTATION 

Chapter X—Interstate Commerce 
Commission 

SUBCHAPTER A—GENERAL RULES AND 
REGULATIONS 

(Ex Parte No. 2461 

PART 1002—FEES 

Services Performed in Connection With 
Licensing and Related Activities 

Order . At a general session of the 
Interstate Commerce Commission, held 
at its office in Washington, D.C., on the 
19th day of May 1971. 


It appearing, that the Commission, on 
June 6, 1966, issued its report in this 
proceeding, and therein prescribed fees 
and regulations pertaining thereto for 
application to various activities of the 
Commission, which fees and regulations 
w-ere revised and modified by the Com¬ 
mission’s supplemental report and order 
of August 21,1967; 

If further appearing, that the Com¬ 
mission, on May 20, 1969, issued a notice 
of proposed rule making reopening this 
proceeding, under authority of the Inde¬ 
pendent Offices Appropriations Act of 
1952 (32 U.S.CA. 483a) Budget Bureau 
Circular No. A-25 of September 23, 1959, 
and 5 U.S.C. 553 (the Administrative 
Procedure Act) for the purpose of deter¬ 
mining (1) wliether the tentative sched¬ 
ule of fees which accompanied the said 
notice is reasonable, and if not, what fees 
would be reasonable, and (2) what other 
basis of assessing fees, other than cost to 
the Commission might be more equitable 
to the general public and to the recipient 
of the benefit or service; 

If further appearing, that the said 
notice of proposed rule making invited 
the representations of all interested par¬ 
ties setting forth their views with respect 
to the tentative fees and the questions set 
forth above; and that notice to all inter¬ 
ested parties was given through publica¬ 
tion of the said notice in the Federal 
Register of June 4, 1969 (34 F.R. 6508); 

And it further appearing, that various 
parties submitted their views and sug¬ 
gestions on the proposed fees and that 
the Commission has considered such rep¬ 
resentations and, on the date hereof, has 
made and filed its report setting forth 
its conclusions and findings and its 
reasons therefor, which report is hereby 
referred to and made a part hereof: 

It is ordered. That the revised fees and 
regulations pertaining thereto set forth 
below be, and they are hereby, prescribed 
for application as set forth therein and 
in the said report; 

It is further ordered. That the fees and 
regulations prescribed hereby shall 
supersede those previously prescribed and 
that this order shall become effective on 
August 19, 1971, and shall remain in 
effect until modified or revoked in whole 
or in part by further order of the 
Commission; 

And it is further ordered. That notice 
of this order shall be given to the general 
public by depositing a copy thereof in 
the office of the secretary of the Inter¬ 
state Commerce Commission. Washing¬ 
ton, D.C., and by filing a copy with the 
Director, Office of the Federal Register. 
(65 Stat. 290, 5 U.S.C. 140) 

By the Commission. 

Tseal] Robert L. Oswald, 

Secretary. 

Section 1002.2 of Chapter X, Subchap¬ 
ter A of Title 49 of the Code of Federal 
Regulations, is amended to read as 
follows: 
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§ 1002.2 Filing fees. 

(a) Manner of payment. All filing fees 
will be payable at the time and place the 
application, petition, notice, tariff, con¬ 
tract, or other document is tendered for 
filing. Fees will be payable to the Inter¬ 
state Commerce Commission by check 
drawn upon funds deposited in a bank 
in the United States or money order pay¬ 
able in U.S. currency. 

(b) Fees not refundable. Fees will be 
assessed for every filing in the types of 
proceedings listed in the schedule of fees 
contained in paragraph (d) of this sec¬ 
tion. After the application, petition, 
notice, tariff, contract, or other document 
has been accepted for filing by the Com¬ 
mission, the filing fee will not be re¬ 
funded, regardless of whether the appli¬ 
cation, petition, notice, tariff, contract, 
or other document is granted or ap¬ 
proved, denied, dismissed, or withdrawn. 
If an application, petition, notice, tariff, 
contract, or other document is rejected 
by the Commission as incomplete or for 
some other reason, the fee will be 
returned. 

(c) Related or consolidated proceed¬ 
ings. (1) Separate fees need not be paid 
on related applications filed by the same 
applicant which would be the subject of 
one proceeding, such as a single petition 
for modification of more than one certifi¬ 
cate or permit held by the same person; 
a related plan of track relocation, joint 
use, purchase of trackage rights, and 
Issuance of securities; a section 5 motor 
common carrier acquisition application 
combined with a related section 207 ap¬ 
plication for a certificate of public con¬ 
venience and necessity; or the like. In 
such instances, the only fee to be assessed 
will be that applicable to the embraced 
proceeding which carries the highest fil¬ 
ing fee as listed in paragraph (d) of this 
section: 

(2) Separate fees will be assessed for 
the filing of temporary authority appli¬ 
cations as provided in paragraph (d) (6) 
of this section, regardless of whether 
such applications are related to an appli¬ 
cation for corresponding permanent 
authority. 

(3) The Commission may reject con¬ 
currently filed applications, petitions, 
notices, contracts, or other documents 
asserted to be related and refund the fil¬ 
ing fee if, in its judgment, they embrace 
two or more severable matters which 
should be the subject of separate 
proceedings. 

(d) Schedule of filing fees' 

Type of Proceeding Fee 
part i: application for operating authority 

or EXEMPTIONS 

(1) An application for a certificate 
authorizing the construction, ex¬ 
tension, acquisition, or operation 
of lines of railroad. Section 1 (18)- 

( 20 ) . >700 


1 Except as noted, statutory references are 
to the Interstate Commerce Act. The proceed¬ 
ings for which fees are assessed are arranged 
In four major categories. 


(2) A motor carrier exemption ap¬ 
plication. Section 204a (4a)_ 350 

(3) An application for motor com¬ 

mon carrier authority, including 
an application for a certificate of 
registration. Sections 206 and 
206(a)(6) . 350 

(4) An application for motor con¬ 
tract carrier authority. Section 

209 . 360 

(5) A petition to renew authority 

to transport explosives under sec¬ 
tion 206 or 209_ 6 

(6) An application for motor car¬ 
rier temporary authority. Sections 

210a (a) and (b)_ 60 

(7) An extension of the time period 
during which an outstanding ap¬ 


plication for emergency temporary 
authority as defined in 49 CFR 


1131.1(b) (1); may continue_ 10 

(8) A petition to modify permits of 

motor carriers by the addition of a 
shipper or shippers for whom serv¬ 
ice may be performed under sec¬ 
tion 209. 60 

(9) An application for a broker's 

license. Section 211_ 360 

(10) A water carrier exemption ap¬ 
plication. Section 302 or 303_ 350 

(11) An application for water com¬ 
mon carrier authority. Section 309 

(a) . 360 

(12) An application for water con¬ 

tract carrier authority. Section 
309(f) . 350 

(13) An application for water car¬ 

rier temporary authority. Section 
311(a) .. 60 

(14) An application for freight for¬ 
warder authority. Section 410_ 350 

(15) A petition to remove or alter an 


operating restriction contained in 
a certificate or permit and peti¬ 
tions seeking modification, clarifi¬ 
cation, or interpretation of a cer¬ 
tificate or permit. “No fee is re¬ 
quired for a request seeking the 
modification of a certificate or per¬ 
mit only to the extent of making 
a correction or a change in the 
name presently appearing therein 
of (a) a shipper or owner of a 
plants!te, or (b) a geographical 


point or highway"_ 200 

(16) An application for authority to 
deviate from authorized regular 
route, 49 CFR Part 1042_ 15 


PART n: APPLICATIONS TO DISCONTINUE 
TRANSPORTATION service 


(17) An application for authority to 

abandon all or a portion of a line 
of railroad or the operation 
thereof. Section 1(18)_ 200 

(18) Notice or petition to discon¬ 
tinue train or ferry service. Section 

13a..... 650 


PART III: APPLICATIONS TO ENTER UPON A PAR¬ 
TICULAR FINANCIAL TRANSACTION OR JOINT 
ARRANGEMENT 


(19) An application for use of ter¬ 
minal facilities. Section 3(5)_ 150 

(20) An application for the pooling 

or division of traffic. Section 5(1) _ 100 


(21) An application of two or more 

carriers to consolidate or merge 
their properties or franchises, or 
any part thereof, into one cor¬ 
poration for the ownership, man¬ 
agement, and operation of the 
properties theretofore in separate 
ownership. Section 5(2)- 700 

(22) An application of a noncarrier 
to acquire control of two or more 


carriers through ownership of 
stock or otherwise. Section 5(2)— 700 

(23) An application to acquire 

trackage rights over, Joint own¬ 
ership in, or Joint use of. any rail¬ 
road lines owned and operated by 
any other carrier and terminals 
incidental thereto. Section 5(2)— 700 

(24) An application of a carrier or 
carriers to purchase, lease, or con¬ 
tract to operate the properties of 
another, or to acquire control of 
another by purchase of stock or 


otherwise. Section 5(2)_ 700 

(25) An application for a determina¬ 

tion of fact of competition. Sec¬ 
tion 5(15)_ 100 

(26) An application for approval of, 

or to amend, a rate association 
agreement. Section 5a_ 300 

(27) All applications for authority 

to hold a position as officer or di¬ 
rector. Section 20a (12)_ 10 

(28) An application to issue secur¬ 
ities; an application to assume ob¬ 
ligation or liability in respect to 


securities of another; an applica¬ 
tion or petition for modification of 
an outstanding authorization; or 
an application for exemption from 
competitive bidding requirements 
of Ex Parte No. 158, 49 CFR. 

1115.25. Sections 20a, 20b, or 214. 200 

(29) An application for temporary 

authority to operate a motor or 
water carrier. Section 210a(b) or 
311(b) .. 60 

(30) An application for transfer or 
lease of a certificate or permit, 
including a certificate of registra¬ 
tion, and a broker license or 
change of control of companies 
holding broker’s licenses. Sections 


212(b), 312, or 410(g). 100 

(31) A petition to transfer a water 

carrier exemption authorized un¬ 
der sections 302 and 303 to the 
successor _ 100 

(32) An application for approval of 
a motor vehicle rental contract. 

49 CFR 1057.6(b). 30 


PART IV: OTHER PROCEEDINGS 

(33) An application for relief from 

the long-and-short-haul and ag- 
gregate-of-lntermediate provi¬ 
sions, including applications for 
relief with respect to additional 
commodities, origins or destina¬ 
tions, but not including petitions 
for modification of conditions, ef¬ 
fective or not yet effective of 
outstanding orders, or amend¬ 
ments to applications not yet 
disposed of. Section 4_ 250 

(34) An application for authority to 

establish released value rates or 
ratings, except that no fee will 
be assessed for applications seek¬ 
ing such authority in connection 
with reduced rates established to 
relieve distress caused by drought 
or other calamitous visitation un¬ 
der section 22(1) of the act. Sec¬ 
tions 20(11), 219. 413___ 200 

(35) An application for special per¬ 
mission for short notice or the 
waiver of tariff-publishing re¬ 
quirements, including applications 
to extend or eliminate the sched¬ 
uled expiration date of an out¬ 
standing special permission or to 
broaden the application thereof to 
additional territory or tariffs, ex¬ 
cept amendments to pending ap¬ 
plications not yet disposed of, and 


No. 113— Pt. I- 


FEDERAL REGISTER, VOL. 36, NO. 113—FRIDAY, JUNE 11 


1971 








































applications to postpone the ef¬ 
fectiveness of suspended sched¬ 
ules, when carrier or agent is 
requested to do so, in order to 
afford the Commission more time 
for disposition of the proceeding 
or to postpone the scheduled ef¬ 
fective date of protested schedules 
or those for which a fourth-sec¬ 
tion application has been filed, in 
order to afford the boards more 
time within which to process the 
protests or applications_ 20 

(36) Application for basic (original) 
valuation of a pipeline carrier's 
operating property. Section 19a_ 10/hour 

(37) Application for each annual 
valuation of a pipeline carrier's 
operating property as of the close 
of any calendar year following the 
carrier’s basic valuation. Section 


19a•. 

(38) Freight forwarder contracts 

and amendments thereto. Sec¬ 
tion 409.. (*) 

(39) An application for original 
qualification as an insurer, surety, 

or self-insurer- 65 


(40) An annual qualification service 

fee for insurer, surety, or self- 
insurer accepted certificate of in¬ 
surance or surety bond (650 
minimum)_ (*) 

(41) A petition for waiver of any 
provision of the lease and inter¬ 
change regulations, 49 CFR Part 
1057. 


•The following fees are based on the car¬ 
rier’s size: 


Cost of 
reproduction 
( millions ) 

Fee 

Under 10_ 

10-29.9.. 

30-49.9 —.. 

50-74.9 _ 

75-99.9 .. 

. $50 

. 200 

.-. - 500 

..1,000 

100-14.9_ 

150-199.9 - 

..1,300 

_ . iftsn 

200-299.9 _ 

_2, 500 

Over 300_ 



• $1 per contract. 

4 $10 per accepted certificate of insurance 
or surety bond ($50 minimum). 
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(42) A petition for reinstatement of 

revoked operating authority_ 60 

(43) A request that the Commission 

amend its records to reflect a 
change in the name of a motor 
carrier, water carrier, or freight 
forwarder, not involving a change 
in ownership, management, or con¬ 
trol, that is subject to the juris¬ 
diction of the Commission_ 15 

(44) A petition to define or redefine 
a commercial zone, or to remove 
the exemption applicable to com¬ 
mercial zone movements and a 
petition for individual determina¬ 
tion of the exempt areas within 
which air cargo pickup and de¬ 
livery service or transportation of 
air passengers may be performed. 

Sections 203(b) (7a), 203(b)(8); 

49 CFR 1047.40(C) and 1047.45 

(C) - - 150 

(45) A complaint seeking or a peti¬ 
tion requesting institution of an 
investigation seeking the prescrip¬ 
tion of divisions of Joint rates, 

fares, or charges. Section 15(6)_ 200 

[FR Doc.71-8199 Filed 6-10-71:8:50 am] 

Title 42—PUBLIC HEALTH 

Chapter I—Public Health Service, De¬ 
partment of Health, Education, and 
Welfare 

SUBCHAPTER D—GRANTS 

PART 54—GRANTS FOR SPECIALIZED 

SERVICE FACILITIES 

Subpart D—Grants for Initial Cost of 
Professional and Technical Person¬ 
nel of Community Mental Health 
Centers 

Priority of Projects 

Notice of proposed rule making, public 
rule making procedures and postpone¬ 
ment of effective date have been omitted 
in the issuance of the following amend¬ 
ment to Subpart D—Grants for Initial 
Cost of Professional and Technical Per¬ 
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sonnel of Community Mental Health 
Centers. The subject regulations relate 
solely to grants; furthermore, it is in 
the public interest that the amendment 
be made effective immediately upon pub¬ 
lication in the Federal Register so that 
initial grants for the cost of professional 
and technical personnel of community 
mental health centers may be awarded 
in accordance with the amended regula¬ 
tions before the expiration of the cur¬ 
rent fiscal year. 

The purpose of the amendment is to 
enable the Secretary of Health, Educa¬ 
tion. and Welfare to give special consid¬ 
eration in the award of initial grants 
under Part B of the Community Mental 
Health Centers Act (42 U.S.C. 2688- 
2688d) to those community mental 
health centers with respect to which con¬ 
struction grants have been made under 
Part A of the Community Mental Health 
Centers Act (42 U.S.C. 2681-2687). 

The following amendment to Subpart 
D shall become effective on the date of 
publication in the Federal Register 
(6-11-71). 

Section 54.304 is amended to read as 
follows; 

§ 51.301 Priority of projects. 

In determining the priority of proj¬ 
ects, the Secretary will give special con¬ 
sideration to those applications for an 
initial grant with respect to which a 
grant has been made under Part A of the 
Act to assist in financing the construction 
of the center, and will take into account 
the factors enumerated in section 220(c) 
of the Act. 

(See. 223, Community Mental Health Centers 
Act as amended, 79 Stat. 429; 42 U.S.C. 2688c) 

Dated: June 1, 1971. 

Vernon E. Wilson, 
Administrator ; Health Services 
and Mental Health Adminis¬ 
tration. 

Approved: June 9, 1971. 

Elliot L. Richardson, 

Secretary. 

[FR Doc.71-8334 Filed 6-10-71; 10:01 am) 
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Proposed Rule Making 


DEPARTMENT OF JUSTICE 

Immigration and Naturalization 
Service 

[ 8 CFR Parts 211, 242 1 

ALIEN REGISTRATION RECEIPT CARDS 

AND ORDERS TO SHOW CAUSE 

Withdrawal of Notice of Proposed 
Rule Making 

Reference is made to the notice of pro¬ 
posed rule making which was published 
in the Federal Register on May 21, 1971 
(36 F.R. 9251), pursuant to section 553 
of title 5 of the United States Code (80 
Stat. 383) and in which there were set 
out the terms of proposed amendments 
to §§ 211.1(b) (1) and (2) and 242.1 

(b) and (c) pertaining to the invalida¬ 
tion and surrender of alien registration 
receipt cards in certain instances and to 
the issuance of orders to show cause. 
Several representations concerning the 
proposed rule making have been received 
and considered. In light of the repre¬ 
sentations received, it has been deter¬ 
mined that no further action will be 
taken with regard to those proposed 
rules. 

(Sec. 103, 66 Stat. 173; 8 U.S.C. 1103) 

Dated: June 7, 1971. 

Raymond F. Farrell, 

Commissioner of 
Immigration and Naturalization. 

(FR Doc.71-8175 Filed 6-10-71:8:48 am) 


DEPARTMENT OF HOUSING AND 
URDAN DEVELOPMENT 

[ 24 CFR Part 8 1 

1 Docket No. R-71-111) 

EQUAL EMPLOYMENT OPPORTUNITY 
UNDER HUD CONTRACTS AND HUD 
ASSISTED CONSTRUCTION CON- 
TRACTS 

Notice of Proposed Rule Making 

The Department of Housing and Urban 
Development is considering amending 
Title 24 of the Code of Federal Regula¬ 
tions to include a new Part 8 entitled 
“Equal Employment Oppo rtunity under 
HUD Contracts and HUD Assisted Con¬ 
struction Contracts.” The proposed 
amendment, issued pursuant to 41 CFR 
60-1.6(c) and Executive Order No. 11246, 
Equal Employment Opportunity, 31 F.R. 
12319, establishes procedures for HUD 
administration of the equal employment 
opportunity policy in cases where HUD 
funds are involved. 


Generally, under the proposed regu¬ 
lations, HUD would adopt the applicable 
provisions of 41 CFR Part 60-1 promul¬ 
gated by the Department of Labor. How¬ 
ever, in addition, § 8.25 Award of con- 
tracts sets forth specific steps to be fol¬ 
lowed by HUD with respect to the 
award of construction contracts in ex¬ 
cess of $100,000, and nonconstruction 
contracts in excess of $50,000. Also, 
§ 8.35 requires the filing of written af¬ 
firmative action compliance programs in 
connection with construction contracts 
of $1 million or more. Section 8.100 sets 
the effective date as 60 days after pub¬ 
lication in the Federal Register, appli¬ 
cable to all contracts which have not 
been executed as of that date. 

Accordingly, interested persons are 
invited to participate in the making of 
the proposed rule by submitting written 
data, views, or statements with regard 
to the proposed regulations. Communica¬ 
tions should identify the proposed rule 
by the above docket number and should 
be filed in triplicate with the Assistant 
Secretary for Equal Opportunity. De¬ 
partment of Housing and Urban Devel¬ 
opment, Washington, D.C. 20410, not 
later than July 16, 1971. All relevant 
material will be considered before adop¬ 
tion of a final rule. Copies of comments 
submitted will be available for examina¬ 
tion during business hours, both before 
and after the specified closing date, at 
the above address. 

The proposed rule is issued pursuant 
to section 7(d) of the Department of 
Housing and Urban Development Act, 42 
U.S.C. 3535(d). 

The proposed Part 8 reads as follows: 

PART 8—equal employment op¬ 
portunity UNDER HUD CON¬ 
TRACTS AND HUD ASSISTED CON¬ 
STRUCTION CONTRACTS 

Sec. 

8.1 Purpose. 

8.5 Definitions. 

8.10 Responsibilities. 

8.15 Equal opportunity clause. 

8.20 Exemptions. 

8.25 Award of contracts. 

8.30 Affirmative action compliance pro¬ 
grams—nonconstruction contracts. 
8.35 Affirmative action compliance pro¬ 
grams—construction contracts. 

8.40 Pre-bid requirements and conferences. 
8.45 Participation in areawide equal em¬ 
ployment opportunity program. 

8.50 Reports and other required informa¬ 
tion. 

8.55 Compliance reviews. 

8.60 Complaint procedure. 

8.65 Hearings and sanctions. 

8.70 Intimidation and interference. 

8.75 Segregated facilities certificate. 

8.80 Solicitations or advertisements for 
employees. 

8.85 Access to records of employment. 

8.90 Notices to be posted. 

8.95 Program directives and instructions. 
8.100 Effective date. 


Authority: The provisions of this Part 8 
issued under sec. 201. Executive Order 11246, 
30 F.R. 12319; and 41 CFR 60-1.6(c). 

§8.1 Purpose. 

This part prescribes standards and pro¬ 
cedures for the Department of Housing 
and Urban Development in the imple¬ 
mentation of its responsibilities as a 
compliance agency under Executive 
Order 11246; the rules and regulations 
of the Secretary of Labor, codified in 41 
CFR Part 60, prescribed thereunder; 
and other rules, orders, instructions, 
designations, and directives issued by the 
Office of Federal Contract Compliance, 
Department of Labor. 

§ 8.5 Definitions. 

(a) “Administering agency” means any 
department, agency, and establishment 
in the Executive Branch of the Govern¬ 
ment, including any wholly owned Gov¬ 
ernment corporation, which administers 
a program involving federally assisted 
construction contracts. 

(b) “Agency” means any contracting 
or any administering agency of the 
Government. 

(c) “Applicant” means an applicant 
for Federal assistance from the Depart¬ 
ment involving a construction contract, 
or other participant in a program in¬ 
volving a construction contract as de¬ 
termined by the Department. The term 
also includes such persons after they be¬ 
came recipients of such Federal assist¬ 
ance. 

(d) “Compliance Agency” means the 
agency designated by the Director on a 
geographical, industry, or other basis to 
conduct compliance reviews and to un¬ 
dertake such other responsibilities in con¬ 
nection with the administration of the 
order as the Director may determine to 
be appropriate. In the absence of such 
a designation, the Compliance .Agency 
will be determined as follows: 

(1) In the case of a prime contractor 
not involved in construction work, the 
Compliance Agency will be the agency 
whose contracts with the prime contrac¬ 
tor have the largest aggregate dollar 
value; 

(2) In the case of a subcontractor not 
involved in construction work, the Com¬ 
pliance Agency will be the Compliance 
Agency of the prime contractor with 
which the subcontractor has the largest 
aggregate value of subcontracts or pur¬ 
chase orders for the perfonnance of work 
under contracts; 

(3) In the case of a prime contractor 
or subcontractor involved in construc¬ 
tion work, the Compliance Agency for 
each construction project will be the 
agency providing the largest dollar value 
for the construction projects; and 

<4) In the case of a contractor who is 
both a prime contractor and subcon¬ 
tractor, the Compliance Agency will be 
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determined as if such contractor is a 
prime contractor only. 

(e) “Construction work” means the 
construction, rehabilitation, alteration, 
conversion, extension, demolition or re¬ 
pair of buildings, highways, or other 
changes or improvements to real prop¬ 
erty, including facilities providing utility 
services. The term also includes the 
supervision, inspection, and other onsite 
functions incidental to the actual con¬ 
struction. 

(f) “Contract” means any Govern¬ 
ment contract or any federally assisted 
construction contract. 

(g) “Contractor” means, unless other¬ 
wise indicated, a prime contractor or 
subcontractor. 

(h) “Department” means the Depart¬ 
ment of Housing and Urban Develop¬ 
ment. 

(i) “Director” means the Director, 
Office of Federal Contract Compliance. 
U.S. Department of Labor, or any per¬ 
son to whom he delegates authority 
under the regulations of the Secretary 
of Labor. 

(j) “Equal opportunity clause” means 
the contract provisions set forth in 
§8.15 (a) or (b), as appropriate. 

(k) “Facilities” as used in § 8.75, in¬ 
cludes, but is not limited to waiting 
rooms, work areas, restaurants and other 
eating areas, time clocks, restrooms, 
wash rooms, locker rooms and other stor¬ 
age or dressing areas, parking lots, drink¬ 
ing fountains, recreation or entertain¬ 
ment areas, transportation, and housing 
facilities provided for employees. 

Cl) “Federally assisted construction 
contract” means any agreement or modi¬ 
fication thereof between any applicant 
and any person for construction work 
which is paid for in whole or in part 
with funds obtained from the Govern¬ 
ment or borrowed on the credit of the 
Government pursuant to any Federal 
program involving a grant, contract 
loan, insurance, or guarantee, or under¬ 
taken pursuant to any Federal program 
involving such grant, contract, loan, in¬ 
surance, or guarantee, or any applica¬ 
tion or modification thereof approved 
by the Department for a grant, contract, 
loan, insurance, or guarantee under 
which the applicant itself participates 
in the construction work. 

<m> “Government” means the Gov¬ 
ernment of the United States of America. 

<n> “Government contract” means 
any agreement or modification thereof 
between any contracting agency and any 
person for the furnishing of supplies or 
services or for the use of real or personal 
property, including lease arrangements. 
Services, as used in this section includes, 
but is not limited to, the following serv¬ 
ices: Utility, construction, transporta¬ 
tion. research, insurance, and fund de¬ 
pository. Government contract does not 
include (1) agreements in which the 
parties stand in the relationship or em¬ 
ployer and employee, and (2) federally 
assisted construction contracts. 

<o) “Hearing officer” means the in¬ 
dividual or board of individuals desig¬ 
nated to conduct hearings. 
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(p) “Modification” means any altera¬ 
tion in the terms and conditions of a 
contract, including supplemental agree¬ 
ments, amendments, and extensions. 

(q) “Order” means Parts II, HI, and 
IV of Executive Order 11246, dated Sep¬ 
tember 24. 1965 (30 F.R. 12319), as 
amended by Executive Order 11375 dated 
October 13, 1967 (32 F.R. 14303), and 
any Executive Order amending or super¬ 
seding such orders. 

(r> “Person” means any natural per¬ 
son, corporation, partnership, unincor¬ 
porated association, State or local gov¬ 
ernment, and any agency, instrumental¬ 
ity. or subdivision of such a government. 

(s) “Prime contractor” means any 
person holding a contract, and for the 
purposes of Subpart B (General En¬ 
forcement, Compliance Review, and 
Complaint Procedure) of the “rules and 
regulations”, any person who has held 
a contract subject to the order. 

(t) “Recruiting and training agency” 
means any person who refers workers 
to any contractor or subcontractor, or 
who provides or supervises apprentice¬ 
ship or training for employment by any 
contractor or subcontractor. 

(u) “Rules, regulations, and relevant 
orders” of the Secretary of Labor used 
in paragraph (4) of the equal opportu¬ 
nity clause means rules, regulations, and 
relevant orders of the Secretary of Labor 
or his designee issued pursuant to the 
order. 

(v> “Secretary” means the Secretary 
of Housing and Urban Development. 

(w) “Site of construction” means the 
general physical location of any build¬ 
ing, highway, or other change or im¬ 
provement to real property which is 
undergoing construction, rehabilitation, 
alteration, conversion, extension, demo¬ 
lition, or repair and any temporary loca¬ 
tion or facility at which a contractor, 
subcontractor, or other participating 
party meets a demand or performs a 
function relating to the contract or sub¬ 
contract. 

(x) “Subcontract” means any agree¬ 
ment or arrangement between a con¬ 
tractor and any person (in which the 
parties do not stand in the relationship 
of an employer and an employee): 

(1) For the furnishing of supplies or 
services or for the use of real or personal 
property, including lease arrangements, 
which, in whole or in part, is necessary 
to the performance of any one or more 
contracts; or 

(2) Under which any portion of the 
contractor’s obligation under any one 
or more contracts is performed, under¬ 
taken or assumed. 

(y) “Subcontractor” means any per¬ 
son holding a subcontract and, for the 
purposes of Subpart B (General En¬ 
forcement; Compliance Review, and 
Complaint Procedure) of the “rules and 
regulations,” any person who has held a 
subcontract subject to the order. The 
term “First-tier subcontractor” refers to 
a subcontractor holding a subcontract 
with a prime contractor. 

(z) “United States” as used herein 
shall include the several States, the Dis¬ 
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trict of Columbia, the Commonwealth 
of Puerto Rico, the Panama Canal Zone, 
and the possessions of the United States. 

§8.10 Responsibilities. 

(a) General. The Department of 
Housing and Urban Development is re¬ 
sponsible for: (1) Implementing the 
requirements of the order, the “rules and 
regulations,” OFCC directives and all 
other rules, regulations, and orders 
issued pursuant thereto, and (2) obtain¬ 
ing the compliance of all contractors for 
which the Department is the Compliance 
Agency. 

(b) Contract Compliance Officer 
(CCO' . The Assistant Secretary for 
Equal Opportunity has been designated 
the Contract Compliance Officer (CCO) 
for the Department by the Secretary (35 
F.R. 7138, May 6, 1970), and is respon¬ 
sible for developing and administering 
the Department’s program under the 
order. 

(c) General Deputy Contract Compli¬ 
ance Officer (GDCCO). The Deputy 
Assistant Secretary for Equal Oppor¬ 
tunity has been designated the General 
Deputy Contract Compliance Officer 
(GDCCO > for the Department by the 
Secretary (35 F.R. 7138, May 6, 1970), 
to assist the Contract Compliance Officer 
in the performance of his duties. He is 
authorized to exercise the authority 
delegated to the Contract Compliance 
Officer. 

(d > Deputy Contract Compliance Offi¬ 
cer (DCCO >. Each Assistant Regional 
Administrator for Equal Opportunity 
has been designated by the Contract 
Compliance Officer as Deputy Contract 
Compliance Officer (DCCO) for the 
Region in which he serves. Deputy Con¬ 
tract Compliance Officers are responsible 
for field administration of programs of 
contract compliance in conformity with 
directives and guidelines promulgated by 
the Contract Compliance Officer. 

(e) Heads of Program Areas. Assistant 
Secretaries of the Department who are 
authorized to extend Federal financial 
assistance which involves construction 
work shall be responsible for effectuat¬ 
ing the Order, “rules and regulations,” 
OFCC directives, this Part 8. directives 
of the Department and all other rules, 
regulations, and orders issued pursuant 
thereto as they relate to construction 
contracts financially assisted by the 
Department. 

§ 8.15 Equal opportunity douse. 

(a) Government contracts. Except as 
otherwise provided, the following equal 
opportunity clause contained in section 
202 of the Order shall be included in 
each Government contract entered into 
by the Department (and modification 
thereof if not included in the original 
contract): 

During the performance of this contract, 
the contractor agrees as follows: 

(1) The contractor will not discriminate 
against any employee or applicant for em¬ 
ployment because of race, color, religion, sex, 
or national origin. The contractor will take 
affirmative action to ensure that applicants 
are employed, and that employees are treated 
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during employment, without regard to their 
race, color, religion, sex. or national origin. 
Such action shall include, but not be limited 
to, the following: Employment, upgrading, 
demotion, or transfer, recruitment or recruit¬ 
ment advertising; layoff or termination; 
rates of pay or other forms of compensation; 
and selection for training, including appren¬ 
ticeship. The contractor agrees to post in 
conspicuous places, available to employees 
and applicants for employment, notices to be 
provided by the contracting officer setting 
forth the provisions of this nondiscrimina¬ 
tion clause. 

(2) The contractor will, in all solicitations 
or advertisements for employees placed by 
or on behalf of the contractor, state that 
all qualified applicants will receive consid¬ 
eration for employment without regard to 
race, color, religion, sex, or national origin. 

(3) The contractor will send to each labor 
union or repesentatlve of workers with which 
he has a collective bargaining agreement or 
other contract or understanding, a notice to 
be provided by the Department’s contract¬ 
ing officer, advising the labor union or 
workers’ representative of the contractor's 
commitments under section 202 of Executive 
Order 11246 of September 24. 1966, and shall 
post copies of the notice in conspicuous 
places available to employees and applicants 
for employment. 

(4) The contractor will comply with all 
provisions of Executive Order 11246 of Sep¬ 
tember 24. 1965, and of the rules, regula¬ 
tions, and relevant orders of the Secretary 
of Labor. 

(5) The contractor will furnish all infor¬ 
mation and reports required by Executive 
Order 11246 of September 24, 1966, and by 
the rules, regulations, and orders of the 
Secretary of Labor, or pursuant thereto, and 
will permit access to his books, records, and 
accounts by the Department and the Secre¬ 
tary of Labor for purposes of Investigation 
to ascertain compliance with such rules, 
regulations, and orders. 

(6) In the event of the contractor's non- 
compliance with the nondiscrimination 
clauses of this contract or with any of such 
rules, regulations, or orders, this contract 
may be canceled, terminated or suspended 
in whole or in part and the contractor may 
be declared ineligible for further Govern¬ 
ment contracts in accordance with proce¬ 
dures authorized In Executive Order 11246 
of September 24. 1965, and such other sanc¬ 
tions may be imposed and remedies invoked 
as provided in Executive Order 11246 of 
September 25. 1965, or by rule, regulation, 
or order of the Secretary of Labor, or as 
otherwise provided by law. 

(7) The contractor will include the provi¬ 
sions of paragraphs (1) through (7) in every 
subcontract or purchase order unless ex¬ 
empted by rules, regulations, or orders of the 
Secretary of Labor issued pursuant to section 
204 of Executive Order 11246 of September 24, 
1965, so that such provisions will be binding 
upon each subcontractor or vendor. The 
contractor will take such action with respect 
to any subcontract or purchase order as the 
Department may direct as a means of en¬ 
forcing such provisions Including sanctions 
for noncompliance: Provided, however , That 
in the event the contractor becomes Involved 
in, or Is threatened with, litigation with a 
subcontractor or vendor as a result of such 
direction by the Department, the contractor 
may request the United States to enter Into 
such litigation to protect the interests of 
the United States. 

(b) Federally assisted construction 
contracts. Except as otherwise provided, 
the following language shall be included 
as a condition of any grant, contract, 
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loan, Insurance, or guarantee involving 
federally assisted construction which is 
not exempt from the requirements of the 
equal opportunity clause: 

The applicant hereby agrees that it will 
incorporate or cause to be incorporated into 
any contract for construction work or modi¬ 
fication thereof, as defined In the regulations 
of the Secretary of Labor at 41 CFR Chapter 
60, which is paid for in whole or in part with 
funds obtained from the Federal Govern¬ 
ment or borrowed on the credit of the Fed¬ 
eral Government pursuant to a grant, con¬ 
tract, loan, insurance, or guarantee, or 
undertaken pursuant to any Federal program 
involving such grant, contract, loan, insur¬ 
ance, or guarantee, the following equal 
opportunity clause: 

During the performance of this contract, 
the contractor agrees as follows: 

(1) The contractor wiU not discriminate 
against any employee or applicant for em¬ 
ployment because of race, color, religion, sex. 
or national origin. The contractor wiU take 
affirmative action to ensure that applicants 
are employed, and that employees are treated 
during employment, without regard to their 
race, color, religion, sex, or national origin. 
Such action shall include, but not be limited 
to the following: Employment, upgrading, 
demotion, or transfer; recruitment or re¬ 
cruitment advertising: layoff or termination; 
rates of pay or other forms of compensation; 
and selection for training. Including appren¬ 
ticeship. The contractor agrees to post in 
conspicuous places, available to employees 
and applicants for employment, notices to 
be provided setting forth the provisions of 
this nondiscrimination clause. 

(2) The contractor will, in all solicitations 
or advertisements for employees placed by or 
on behalf of the contractor, state that all 
qualified applicants will receive considera¬ 
tion for employment without regard to race, 
color, religion, sex. or national origin. 

(3) The contractor will send to each labor 
union or representative of workers with 
which he has a collective bargaining agree¬ 
ment or other contract or understanding, a 
notice to be provided advising the said labor 
union or workers' representatives of the 
contractor’s commitment under this section, 
and shall post copies of the notice In con¬ 
spicuous places available to employees and 
applicants for employment. 

(4) The contractor will comply with all 
provisions of Executive Order 11246 of Sep¬ 
tember 24, 1965, and of the rules, regulations, 
and relevant orders of the Secretary of 
Labor. 

(6) The contractor will furnish all infor¬ 
mation and reports required by Executive 
Order 11246 of September 24, 1965. and by 
rules, regulations and orders of the Secre¬ 
tary of Labor, or pursuant thereto, and will 
permit access to his books, records, and ac¬ 
counts by the Department and the Secretary 
of Labor for purposes of Investigation to 
ascertain compliance with such rules, regu¬ 
lations, and orders. 

(6) In the event of the contractor's non- 
compliance with the nondiscrimination 
clauses of this contract or with any of the 
said rules, regulations, or orders, this con¬ 
tract may be cancelled, terminated, or sus¬ 
pended In whole or In part and the contractor 
may be declared ineligible for further Gov¬ 
ernment contracts or federally assisted 
construction contracts In accordance with 
procedures authorized Ir*. Executive Order 
11246 of September 24, 1965, or by rule, regu¬ 
lation, or order of the Secretary of Labor, 
or as otherwise provided by law. 

(7) The contractor will Include the por¬ 
tion of the sentence immediately preceding 
paragraph (1) and the provisions of para¬ 


graphs (1) through (7) in every subcon¬ 
tract or purchase order unless exempted by 
rules, regulations, or orders of the Secretary 
of Labor Issued pursuant to section 204 tf 
Executive Order 11246 of September 24, 1965, 
so that such provisions will be binding upon 
each subcontractor or vendor. The contractor 
will take such action with respect to any 
subcontract or purchase order as the De¬ 
partment may direct as a means of enforcing 
such provisions. Including sanctions for 
noncompliance: Provided, however. That in 
the event a contractor becomes involved In. 
or Is threatened with, litigation with a sub¬ 
contractor or vendor as a result of such di¬ 
rection by the Department, the contractor 
may request the United States to enter Into 
such litigation to protect the Interest of the 
United States. 

The applicant further agrees that it will 
be bound by the above equal opportunity 
clause with respect to Its own employment 
practices when it participates In federaily 
assisted construction work: Provided, That 
If the applicant so participating is a State 
or local government, the above equal op¬ 
portunity clause is not applicable to any 
agency, Instrumentality or subdivision of 
such government which does not participate 
In work on or under the contract. 

The applicant agrees that It will assist and 
cooperate actively with the Department and 
the Secretary of Labor in obtaining the com¬ 
pliance of contractors and subcontractors 
with the equal opportunity clause and the 
rules, regulations, and relevant orders of the 
Secretary of Labor; that It will furnish the 
Department and the Secretary of Labor such 
Information as they may require for the su¬ 
pervision of such compliance; and that it will 
otherwise assist the Department in the dis¬ 
charge of its primary responsibility for secur¬ 
ing compliance. 

The applicant further agrees that It will 
refrain from entering into any contract or 
contract modification subject to Executive 
Order 11246 of September 24. 1965, with a 
contractor debarred from, or who has not 
demonstrated eligibility for. Government 
contracts and federally assisted construction 
contracts pursuant to the Executive order 
and will carry out such sanctions and pen¬ 
alties for violation of the equal opportunity 
clause as may be Imposed upon contractors 
and subcontractors by the Department or the 
Secretary of Labor pursuant to Part n. Sub- 
port D of the Executive order. In addition, 
the applicant agrees that if It falls or re¬ 
fuses to comply with these undertakings, the 
Department may take any or all of the fol¬ 
lowing actions: Cancel, terminate, or suspend 
In whole or in part this grant (contract, loan, 
Insurance, guarantee); refrain from extend¬ 
ing any further assistance to the applicant 
under the program with respect to which the 
failure or refusal occurred until satisfactory 
assurance of future compliance has been re¬ 
ceived from such applicant: and refer the 
case to the Department of Justice for appro¬ 
priate legal proceedings. 

(c) Subcontracts. Each nonexempt 
prime contractor or subcontractor shall 
Include the equal opportunity clause in 
each of its nonexempt subcontracts. 

<d> Incorporation by reference. The 
equal opportunity clause may be incorpo¬ 
rated by reference in Government bills 
of lading, transportation requests, con¬ 
tracts for deposit of Government funds, 
contracts for issuing and paying U.S. 
savings bonds and notes, contracts and 
subcontracts less than $50,000 and such 
other contracts as the Director may 
designate. 
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(e) Incorporation by operation of the 
order and departmental regulations. By 
operation of the order, the equal oppor¬ 
tunity clause shall be considered to be 
a part of every contract and subcontract 
required by the order, the “rules and 
regulations’’ and these regulations to in¬ 
clude such a clause whether or not it is 
physically incorporated in such con¬ 
tracts. The clause is applicable to every 
nonexempt contract where there is no 
written contract between the Depart¬ 
ment and the contractor. 

(f) Adaptation of language. Such nec¬ 
essary changes in language may be made 
in the equal opportunity clauses as shall 
be appropriate to identify properly the 
parties and their undertakings. 

§ 8.20 Exemptions. 

(a) General —(1) Transactions of 
$10,000 or under. Contracts and subcon¬ 
tracts not exceeding $10,000, other than 
Government bills of lading, are exempt 
from the requirements of the equal op¬ 
portunity clause. In determining the ap¬ 
plicability of this exemption to any fed¬ 
erally assisted construction contract, or 
subcontract thereunder, the amount of 
such contract or subcontract rather than 
the amount of the Federal financial as¬ 
sistance shall govern. The Denartment, 
applicants, contractors, and subcontrac¬ 
tors shall not procure supplies or serv¬ 
ices in less than usual quantities to avoid 
applicability of the equal opportunity 
clause. 

(2) Contracts and subcontracts for in¬ 
definite Quantities. With respect to con¬ 
tracts and subcontracts for indefinite 
quantities (including, but not limited to, 
open-end contracts, requirement-type 
contracts, Federal Supply Schedule con¬ 
tracts, “call-type” contracts, and pur¬ 
chase notice agreements) f the equal op¬ 
portunity clause shall be included un¬ 
less the purchaser has reason to believe 
that the amount to be ordered in any 
year under such contract will not exceed 
$10,000. The applicability of the equal 
opportunity clause shall be determined 
by the purchaser at the time of award for 
the first year, and annually thereafter 
for succeeding years, if any. Notwith¬ 
standing the above, the equal opportun¬ 
ity clause shall be applied to such con¬ 
tract whenever the amount of a single 
order exceeds $10,000. Once the equal 
opportunity clause is determined to be 
applicable, the contract shall continue to 
be subject to such clause for its duration, 
regardless of the amounts ordered, or 
reasonably expected to be ordered in any 
year. 

f 3) Work outside the United States . 
Contracts and subcontracts are exempt 
from the requirements of the equal op¬ 
portunity clause with regard to work 
Performed outside the United States by 
employees who were not recruited within 
the United States. 

Contracts with State or local gov¬ 
ernments. The requirements of the equal 
opportunity clause in any contract or 
subcontract with a State or local govem- 
<°r any agency, instrumentality or 
^ubdivision thereof) shall not be applica- 
0 e to any agency, instrumentality or 
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subdivision of such government which 
does not participate in work on or under 
the contract or subcontract. In addition, 
State and local governments are exempt 
from the requirements of filing the an¬ 
nual compliance report provided for by 
§ 8.50 and maintaining a written affirma¬ 
tive action compliance program pre¬ 
scribed in §§ 8.30 and 8.35. 

<b) Specific contracts and facilities not 
connected with contracts. The equal op¬ 
portunity clause will not be required to 
be included in any contract or sub¬ 
contract exempted by the Director under 
the provisions of 41 CFR 60-1.5(b) (1) 
or <2) provided such exemption has not 
been withdrawn under the provisions of 
41 CFR 60-1.5(d). 

(c) National security. Any require¬ 
ment set forth in the regulations in this 
part shall not apply to any contract or 
subcontract whenever the Secretary de¬ 
termines that such contract or subcon¬ 
tract is essential to the national security 
and that its award without complying 
with such requirement is necessary to 
the national security. Upon making such 
a determination, the Secretary will notify 
the Director in writing within 30 days. 

§ 8.25 Award of contracts. 

(a) All Contracting Officers and all 
officers who approve applications for 
Federal financial assistance involving a 
construction contract, shall prior to ap¬ 
proval follow either of the procedures 
in subparagraphs (1) or (2) of this 
paragraph: 

Cl) Notify the Contract Compliance 
Officer or appropriate Deputy as soon as 
practicable of the impending award of 
each nonexempt construction contract 
in excess of $100,000, the name and ad¬ 
dress of the prime contractor, antici¬ 
pated time of performance, name and 
address of each known subcontractor 
and whether the prime contractor and 
known subcontractors have: 

(i) Participated in any previous con¬ 
tract subject to the equal opportunity 
clause, and 

(ii) Filed with the Joint Reporting 
Committee, the Director, an agency, or 
the Equal Employment Opportunity 
Commission all reports due under the 
applicable filing requirements. 

(2> Consult a list (supplied by the 
Contract Compliance Officer) of con¬ 
tractors who have previously been found 
to be in noncompliance with equal op¬ 
portunity requirements. In the event of 
an impending award to any contractor 
on such list, the Contract Compliance 
Officer or appropriate Deputy shall be 
advised and the procedures of para¬ 
graph <b). <c>, and (d) of this section 
shall be followed. 

(b) The Contract Compliance Officer 
or appropriate Deputy shall review the 
available information relative to the 
prospective prime contractor’s equal op¬ 
portunity compliance status and notify 
the Contracting Officer or Approving Of¬ 
ficer of any deficiencies found to exist. 
A copy of such report shall be forwarded 
to the Director. 

(c) Contracting Officers or Approving 
Officers shall: (1> Notify the bidder, of¬ 
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feror. or applicant of any deficiencies 
found to exists by the Contract Compli¬ 
ance Officer or appropriate Deputy, and 
(2> direct any bidder, offeror, or appli¬ 
cant so notified to negotiate with the 
Contract Compliance Officer and to take 
such actions as the Contract Compliance 
Officer may require. 

(d> The award of any such contract 
shall be conditioned upon the Contract 
Compliance Officer’s notification to the 
Contracting Officer or Approving Officer 
that the bidder, offeror, or applicant has 
taken action or has agreed to take action 
satisfactory to the Contract Compliance 
Officer, appropriate Deputy, or the head 
of the agency as provided in § 8.55(a). 
Any such agreement to take action shall 
be stated in the contract, if the Contract 
Compliance Officer so requires. 

(e) In the case of nonconstruction con¬ 
tracts. all Contracting Officers shall: 

(1) Notify the Contract Compliance 
Officer as soon as practicable of the im¬ 
pending award of each nonexempt, non¬ 
construction Government contract in ex¬ 
cess of $50,000, the name and address of 
the prime contractor, anticipated time 
of performance, name and address of 
each known subcontractor and whether 
the prime contractor and known subcon¬ 
tractors have: 

(1) Participated in any previous con¬ 
tract or subcontract subject to the equal 
opportunity clause: 

(ii) Filed with the Joint Reporting 
Committee, the Director, an agency, or 
the Equal Employment Opportunity 
Commission all reports due under the 
applicable filing requirements; and 

(iii) Developed and have on file at 
each establishment affirmative action 
programs pursuant to Part 60-2 of the 
“rules and regulations.” 

(2) The Contract Compliance Officer 
shall notify the Compliance Agency (des¬ 
ignated pursuant to the Director's Order 
No. 1 and 41 CFR 60-1.3<d>) of the im¬ 
pending award of each contract cov¬ 
ered by subparagraph (1) of this 
paragraph. Based upon the information 
furnished by the Compliance Agency, the 
Contract Compliance Officer shall advise 
the Contracting Officer to take such ac¬ 
tion with respect to the impending award 
as may be appropriate pursuant to the 
rules, regulations, and relevant orders 
of the Secretary of Labor and this Part 8. 

<f) The invitation for bids for each 
formally advertised nonconstruction 
contract, shall include a notice, and De¬ 
partment officials shall state at the out¬ 
set of negotiations for each negotiated 
contract, that if the award, when let, 
should exceed the amount of $1 million, 
the prospective contractor and his known 
first-tier subcontractors with subcon¬ 
tracts of $1 million or more will be sub¬ 
ject to a compliance review before the 
award of the contract. No such contract 
shall be awarded unless a preaward com¬ 
pliance review of the prospective con¬ 
tractor and his known first-tier $1 
million subcontractors has been con¬ 
ducted by the Compliance Agency within 
12 months prior to the award. If an 
agency other than the Department is the 
Compliance Agency, the Department will 
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notify the Compliance Agency and re¬ 
quest appropriate action and findings in 
accordance with this paragraph. In order 
to qualify for the award of a contract, 
a contractor and such first-tier subcon¬ 
tractors must be found to be in compli¬ 
ance pursuant to Part 60-2 of the "rules 
and regulations." 

(g) A preaward compliance review may 
be conducted prior to award of contracts 
in any case where the CCO has reason¬ 
able grounds, based on a complaint, the 
Department’s own investigation, or 
otherwise, to believe that the contractor 
or subcontractor is unable or unwilling 
to comply with the requirements of the 
equal opportunity clause. (Such reviews 
are in addition to those required pur¬ 
suant to paragraph (f) of this section.) 

§ 8.30 Affirmative action compliance 
programs—non con struct ion con¬ 
tracts. 

Order No. 4 (41 CFR Part 60-2), issued 
by the Secretary of Labor, sets forth re¬ 
quirements for the development of 
affirmative action compliance programs 
for nonconstruction contractors. 

§ 8.35 Affirmative action compliance 
programs—construction contracts. 

(a) Requirements of programs. The 
Department or the applicant shall re¬ 
quire each Federal or federally assisted 
construction prime contractor on proj¬ 
ects costing $1 million or more, regard¬ 
less of the number of employees, and 
each Federal or federally assisted con¬ 
struction prime contractor and subcon¬ 
tractor shall require each subcontractor 
on projects costing $1 million or more 
with a subcontract of $100,000 or more, 
regardless of the number of employees, to 
develop a written affirmative action com¬ 
pliance program. 

(b) Purposes. The purposes of the 
written affirmative action program are: 

(1) To identify areas of employment, 
employment policies and practices which 
require action by the contractor or sub¬ 
contractor to assure equal employment 
opportunity to all employees and appli¬ 
cants for employment without regard to 
race, color, religion, sex, or national 
origin; 

(2) To analyze these areas, policies, 
and practices to determine what actions 
by the contractor or subcontractor will 
be most effective in assuring equal 
opportunity; and 

(3) To establish a plan to achieve em¬ 
ployment opportunity through those ac¬ 
tions identified as potentially most 
effective. 

§ 8.40 PrebiH requirement* and confer* 
enees. 

(a) In any area or for any class of 
contracts designated by the Director, or 
by the CCO. no bid invitations will be 
issued for any Federal or federally as¬ 
sisted construction contract unless such 
bid invitation contains definite minimum 
standards for affirmative action and a 
statement that contractors and subcon¬ 
tractors must meet such minimum stand¬ 
ards to be eligible for award. 


(b) Whenever the submission of a 
written affirmative action program is re¬ 
quired before the award of a contract, 
definite minimum standards for such 
program shall be incorporated in the bid 
invitations or requests for proposal issued 
in connection with such contracts. 

(c) When the Director or CCO so re¬ 
quires, a prebid conference will be held 
in w r hich the minimum standards for 
affirmative action will be explained to 
those in attendance. All known prospec¬ 
tive bidders will be notified of the date, 
time, and place of the prebid conference. 

(d) Bids which fail to meet the stand¬ 
ards prescribed shall be deemed nonre- 
sponsive and will not be considered for 
award. 

§ 8.45 Participation in areawide equal 
employment opportunity program*. 

Any contractor who is a participant 
in, or is a member of an organization or 
association which participates in, an 
areawide equal employment opportunity 
program which is approved by the De¬ 
partment and the Office of Federal Con¬ 
tract Compliance for the purpose of ef¬ 
fectuating the goals of Executive Order 
11246, may be deemed to be in compliance 
with the order by virtue of such par¬ 
ticipation and shall be exempt from the 
requirement of developing and main¬ 
taining a written affirmative action pro¬ 
gram, unless required to do so under 
the areawide equal employment op¬ 
portunity program. 

§ 8.50 Report* and other required in¬ 
formation. 

(a) Requirements for prime contrac¬ 
tors and subcontractors. (1) Each prime 
contractor shall file, and each prime con¬ 
tractor and subcontractor shall cause its 
subcontractors to file annually, on or 
before the 31st day of March, complete 
and accurate reports on Standard Form 
100 (EEO-1) promulgated jointly by the 
Office of Federal Contract Compliance, 
the Equal Employment Opportunity 
Commission and Plans for Progress or 
such form as may hereafter be promul¬ 
gated in its place if such prime con¬ 
tractor or subcontractor (i) is not exempt 
from the provisions of the "rules and 
regulations" in accordance with 41 CFR 
60-1.5; (ii) has 100 or more employees; 
(iii) is a prime contractor or first-tier 
subcontractor; and (iv) has a nonexempt 
contract, subcontract or purchase order, 
serves as a depository of Government 
funds, or is a financial institution which 
is an issuing and paying agent for U.S. 
savings bonds and savings notes: Pro¬ 
vided, That any subcontractor below the 
first tier w'hich performs construction 
work shall be required to file such a re¬ 
port if it meets requirements of subdivi¬ 
sions (i), (ii), and (iv) of this sub- 
paragraph. 

(2) Each person required by subpara¬ 
graph (1) of this paragraph to submit 
reports shall file such a report with the 
Department within 30 days after the 
award to him of a contract or subcon¬ 
tract, unless such person has submitted 
such a report within 12 months preceding 


the date of the award. Subsequent re¬ 
ports shall be submitted annually in ac¬ 
cordance with subparagraph (1) of this 
paragraph, or at such other intervals as 
the CCO or the Director may require 
The Department, with the approval of 
the Director, may extend the time for 
filing any report. 

(3) The Director, the CCO, or the ap¬ 
plicant, on his own motion, may require 
a prime contractor or subcontractor to 
keep employment or other records and 
to furnish, in the form requested, within 
reasonable limits, such information as 
the Director, CCO or the applicant deems 
necessary for the administration of the 
order. 

(4) Failure to file timely, complete and 
accurate reports as required constitutes 
noncompliance with the prime contrac¬ 
tor’s or subcontractor’s obligations under 
the equal opportunity clause and is 
grounds for the imposition by the De¬ 
partment, the Director, an applicant, 
prime contractor or subcontractor, of any 
sanctions as authorized by the order and 
the "rules and regulations." Any such 
failure shall be reported in writing to 
the Director by the CCO as soon as prac¬ 
ticable after it occurs. 

(b) Requirements for bidders or pro¬ 
spective contractors —(1) Previous re¬ 
ports. Each bidder or prospective prime 
contractor and proposed subcontractor, 
where appropriate, shall state in the 
bid or in writing at the outset of nego¬ 
tiations for tiie contract: (i) Whether it 
has developed and has on file at each 
establishment affirmative action pro¬ 
grams pursuant to 41 CFR Part 60-2; 
(ii) wdiether it has participated in any 
previous contract or subcontract subject 
to the equal opportunity clause and (iii) 
if so, whether it has filed with the Joint 
Reporting Committee, the Director, an 
agency, or the Equal Employment Op¬ 
portunity Commission all reports due 
under the applicable filing requirements. 

(2) Additional information. A bidder 
or prospective prime contractor or pro¬ 
posed subcontractor shall be required to 
submit such information as the CCO. the 
Deputy CCO, or the Director requests 
prior to the award of the contract or sub¬ 
contract. When a determination has been 
made to award the contract or subcon¬ 
tract to a specific contractor, such con¬ 
tractor shall be required, prior to awwd. 
or after the award, or both, to furnish 
such other information as the Depart¬ 
ment, the applicant, or the Director 
requests. 

(c) Use of reports. Reports filed pur¬ 
suant to this section shall be used only 
in connection with the administration 
of the order and the Civil Rights Act of 
1964, or in furtherance of the purposes 
of the order and said Act. 

§ 8.55 Compliance reviews. 

(a) General . The purpose of a com¬ 
pliance review is to determine if the 
prime contractor or subcontractor main¬ 
tains nondiscriminatory hiring and em¬ 
ployment practices and is taking affirma¬ 
tive action to ensure that applicants are 
employed and that employees are placed, 
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trained, upgraded, promoted, and other¬ 
wise treated during employment without 
regard to race, color, religion, sex, or 
national origin. It shall consist of a com¬ 
prehensive analysis and evaluation of 
each aspect of the aforementioned prac¬ 
tices, policies, and conditions resulting 
therefrom. Where necessary, recom¬ 
mendations for appropriate sanctions 
shall be made. Where deficiencies are 
found to exist, reasonable efforts shall 
be made to secure compliance through 
conciliation and persuasion. Before the 
contractor can be found to be in com¬ 
pliance with the order, it must make a 
specific commitment, in writing, to cor¬ 
rect any such deficiencies. The commit¬ 
ment must include the precise action to 
be taken and dates for completion. The 
time period allotted shall be no longer 
than the minimum period necessary to 
effect such changes. Upon approval of 
the Contract Compliance Officer, the 
appropriate Deputy, or the Secretary of 
such commitment, the contractor may 
be considered in compliance, on condi¬ 
tion that the commitments are faith¬ 
fully kept. The contractor shall be noti¬ 
fied that making such commitments does 
not preclude future determinations of 
noncompliance based on a finding that 
the commitments are not sufficient to 
achieve compliance. 

1 b) Regular compliance reviews. Each 
Deputy Contract Compliance Officer shall 
institute a program of regular compli¬ 
ance reviews of those contractors and 
subcontractors for which he is assigned 
responsibility. 

<c> Special compliance review. The 
special compliance review of bidders, ap¬ 
plicants, offerors, contractors, or sub¬ 
contractors will be conducted at the re¬ 
quest of the CCO or the Director, OPCC 
to determine compliance or ability to 
comply with the order, the “rules and 
regulations,” these rules and regulations 
and directives issued pursuant thereto. 

( d> Reports —(1) Special compliance 
review reports. A special compliance re¬ 
view report shall be provided to the CCO 
or the Director. OFCC. as directed. 

<2) Regular compliance review re¬ 
ports. A report of each compliance review 
shall be forwarded to the CCO within 30 
days after the regular review is con¬ 
ducted unless otherwise provided. 

' 3) Preaward compliance review re¬ 
port. a written report of every preaward 
compliance review required by the “rules 
and regulations,” or otherwise required 
by the Director including findings, will 
be forwarded to the Director by the CCO 
within 10 days after the award for a 
Postaward review. 

( 4> Additional reports. A written re¬ 
port of every other compliance review 
or any other matter processed by the 
^epartment involving an apparent vio- 
k the ec * ual opportunity clause 

shall be submitted to the Director. Such 
jeport shall contain a brief summary of 
me findings, including a statement of 
oncluskms regarding the contractor’s 
compliance or noncompliance with the 
jequirements of the order, and a state¬ 
ment of the disposition of the case, in¬ 


cluding any corrective action taken or 
recommended and any sanctions or pen¬ 
alties imposed or recommended. 

§ 8.60 ('.ompluint procedure, 

(a) Who may file complaints . Any 
employee of any contractor or applicant 
for employment with such contractor 
may, by himself or by an authorized rep¬ 
resentative, file in writing a complaint 
of alleged discrimination in violation of 
the equal opportunity clause. Such com¬ 
plaint is to be filed not later than 180 
days from the date of the alleged dis¬ 
crimination, unless the time for filing is 
extended by the CCO or the Director 
upon good cause shown. 

<b> Where to file. Complaints may be 
filed with the Director of OFCC or at any 
HUD Regional or Area Office, FHA In¬ 
suring Office or with the CCO. Any HUD 
employee receiving a complaint shall 
forward the complaint directly to the 
CCO or his designee. The CCO shall 
transmit a copy of the complaint to the 
Director within 10 days after the receipt 
thereof. 

(C) Contents oj complaint. (1) The 
complaint should include the name, ad¬ 
dress, and telephone number of the com¬ 
plainant. the name and address of the 
prime contractor or subcontractor com¬ 
mitting the alleged discrimination, a de¬ 
scription of the acts considered to be 
discriminatory, and any other pertinent 
information which will assist in the in¬ 
vestigation and resolution of the com¬ 
plaint. The complaint shall be signed by 
the complainant or his authorized 
representative. 

(2) Where a complaint contains in¬ 
complete information, the CCO shall seek 
promptly the needed information from 
the complainant. In the event such in¬ 
formation is not furnished to the CCO 
within 60 days of the date of such re¬ 
quest, the case may be closed. 

<d> Investigations. For each com¬ 
plaint filed against a prime contractor 
or subcontractor for which HUD is the 
Compliance Agency, the CCO shall in¬ 
stitute a prompt investigation and shall 
be responsible for developing a complete 
case record. A complete case record con¬ 
sists of the name and address of each 
person interviewed, and a summary of 
his statement, copies or summaries of 
pertinent documents, and a narrative 
summary of the evidence disclosed in the 
investigation as it relates to each viola¬ 
tion revealed. When a complaint is filed 
against a prime contractor or subcon¬ 
tractor for which the Department is not 
the compliance agency, the CCO shall 
transmit the complaint to the Director 
for disposition. 

<e) Resolution of complaints. (1) If 
the complaint investigation by the CCO 
shows no violation of the equal opportu¬ 
nity clause, he shall so inform the Di¬ 
rector. The Director may request further 
investigation by the CCO. 

(2) If any complaint investigation or 
compliance review indicates a violation 
of the equal opportunity clause, the mat¬ 
ter should be resolved by informal means 
whenever possible. Such informal means 


may include the holding of a compliance 
conference. Each prime contractor and 
subcontractor shall be advised that the 
resolution is subject to review by the Di¬ 
rector. and may be disapproved if he 
determines that such resolution is not 
sufficient to achieve compliance. 

(3) Where any complaint investiga¬ 
tion or compliance review indicates a 
violation of the equal opportunity clause 
and the matter has not been resolved by 
informal means, the CCO with the ap¬ 
proval of the Director shall afford the 
contractor an opportunity for a hearing. 
If the final decision reached in accord¬ 
ance with the provisions of § 60-1.26 of 
the “rules and regulations” is that a 
violation of the equal opportunity clause 
has taken place, the CCO with the ap¬ 
proval of the Director, may • cause the 
cancellation, termination, or suspension 
of any contract or subcontract, cause a 
contractor to be debarred from further 
contracts or subcontracts, or may impose 
such other sanctions as are authorized 
by the order. 

(4) When a prime contractor or sub¬ 
contractor. without a hearing, shall have 
complied with the recommendations or 
orders of the CCO or the Director and 
believes such recommendations or orders 
to be erroneous, he shall, upon filing a 
request therefor within 10 days of such 
compliance, be afforded an opportunity 
for a hearing and review of the alleged 
erroneous action by the CCO or the 
Director. 

(5) For reasonable cause shown, the 
CCO may reconsider or cause to be re¬ 
considered any matter on Ills own motion 
or pursuant to a request. 

(f) Report to the Director. Within 60 
days from receipt of a complaint or with¬ 
in such additional time as may be 
allowed by the Director for good cause 
shown, the CCO shall process a complaint 
and submit to the Director the case 
record and summary report containing 
the following information: 

(1) Name and address of the com¬ 
plainant. 

(2) Brief summary of findings, includ¬ 
ing a statement as to the CCO’s conclu¬ 
sions regarding the contractor’s com¬ 
pliance or noncompliance with the re¬ 
quirements of the equal opportunity 
clause. 

(3) A statement of the disposition of 
the case, including any corrective action 
taken and any sanctions or penalties im¬ 
posed or, whenever appropriate, the rec¬ 
ommended corrective action and sanc¬ 
tions or penalties. 

§ 8.65 Hearings and sanctions. 

•a) The Secretary with the approval 
of the Director may convene formal or 
informal hearings as he may deem ap¬ 
propriate for inquiring into the status 
of compliance by any prime contractor 
or subcontractor with the terms of the 
equal opportunity clause. 

<b> The Secretary may propose or ap¬ 
ply sanctions in the event of noncom¬ 
pliance by a contractor or subcontractor 
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with the requirements of the equal op¬ 
portunity clause, subject to the limi¬ 
tations of the “rules and regulations,” 
particularly § 60-1.27. 

<c) The conduct of hearings and the 
proposal and application of sanctions 
shall be in accordance with the require¬ 
ments of the order and of the “rules and 
regulations.” 

§ 8.70 Intimidation and interference. 

The sanctions and penalties contained 
in Subpart D of the order may be exer¬ 
cised by the CCO or the Director against 
any prime contractor, subcontractor or 
applicant who fails to take all necessary 
steps to ensure that no person intimi¬ 
dates, threatens, coerces, or discrimi¬ 
nates against any individual for the pur¬ 
pose of interfering with the filing of a 
complaint, furnishing information, or 
assisting or participating in any manner 
in an investigation, compliance review, 
hearing, or any other activity related to 
the administration of the order or any 
other Federal. State, or local laws re¬ 
quiring equal employment opportunity. 

§ 8.73 Segregated facilities certificate. 

Prior to the award of any nonexempt 
Government contract or subcontract or 
federally assisted construction contract 
or subcontract, the Department or the 
applicant shall require the prospective 
prime contractor, and each prime con¬ 
tractor and subcontractor shall require 
each subcontractor, to submit a certifi¬ 
cation, in the form approved by the Di¬ 
rector, that the prospective prime con¬ 
tractor or subcontractor does not and 
will not maintain any facilities he pro¬ 
vides for his employees in a segregated 
manner, or permit his employees to per¬ 
form their services at any location under 
his control where segregated facilities 
are maintained; and that he will obtain a 
similar certification in the form approved 
by the Director, prior to the award of any 
nonexempt subcontract. 

§ 8.80 Solicitations or advertisements 
for employees. 

In solicitations or advertisements for 
employees placed by or on behalf of a 
prime contractor or subcontractor, the 
requirements of paragraph (2) of the 
equal opportunity clause shall be satis¬ 
fied whenever the prime contractor or 
subcontractor complies with any of the 
following: 

(a) States expressly in the solicita¬ 
tions or advertising that all qualified ap¬ 
plicants will receive consideration for 
employment without regard to race, 
color, religion, sex, or national origin; 

(b) Uses display.or other advertising, 
and the advertising includes an appro¬ 
priate insignia prescribed by the Direc¬ 
tor. The use of the insignia is considered 
subject to the provisions of 18 U.S.C. 
701; 

(c) Uses a single advertisement, and 
the advertisement is grouped with other 
advertisements under a caption which 
clearly states that all employers in the 
group assure all qualified applicants 
equal consideration for employment 
without regard to race, color, religion, 
sex, or national origin; 


(d) Uses a single advertisement in 
which appears in clearly distinguish¬ 
able type the phrase “an equal oppor¬ 
tunity employer.” 

§ 8.85 Ac was to record of employment. 

Each prime contractor and subcon¬ 
tractor shall permit access during normal 
business hours to his books, records, and 
accounts pertinent to compliance with 
the order, and all rules and regulations 
promulgated pursuant thereto, by the 
Department or the Director for purposes 
of investigation to ascertain compliance 
with the equal opportunity clause of the 
contract or subcontract. Information ob¬ 
tained in this manner shall be used only 
in connection with the administration of 
the order and the administration of the 
Civil Rights Act of 1964, and in further¬ 
ance of the purposes of the order and 
that Act. 

§ 8.90 Notices to be posted. 

Contractors and subcontractors re¬ 
quired to do so by paragraphs (1) and 
(3) of the equal opportunity clause shall 
post notices to be provided by the CCO. 
Such notices shall be in compliance with 
the requirements of § 60-1.42 of the 
“rules and regulations.” 

§ 8.95 Program directives and instruc¬ 
tions. 

Appropriate program officials may 
issue such directives, procedures, and 
instructions as they consider necessary 
to achieve equal employment opportunity 
in programs administered by them, pro¬ 
vided such issuances are not inconsistent 
with the provisions of the order, the 
rules, regulations, and directives of the 
Secretary of Labor or the Director, and 
these regulations. A copy of such direc¬ 
tives. procedures, and instructions shall 
be submitted to the CCO for approval 
prior to issuance. 

§ 8.100 Effective date. 

The regulations contained in this part 

shall become effective-(60 

days after publication in the Federal 
Register) for all contracts, solicitations, 
invitations for bids, or requests for pro¬ 
posals which shall be sent by the Depart¬ 
ment or an applicant on or after said 
effective date and for all negotiated con¬ 
tracts which have not been executed as 
of said effective date. 

George Romney, 
Secretary of Housing and 

Urban Development. 

[FR Doc.71-8206 Filed 6-10-71;8:51 am] 

DEPARTMENT OF 
TRANSPORTATION 

Coast Guard 
[ 46 CFR Part 146 1 

ICGFR 71-531 

CORROSIVE LIQUIDS 

Notice of Proposed Rule Making 

The Coast Guard is considering 
amending the regulations governing cor¬ 


rosives to prescribe a new definition that 
contains a testing criteria for damage to 
living tissue and other materials, to 
change the phrase “corrosive liquid” to 
“corrosive materials” wherever it ap¬ 
pears except in those requirements con- I 
ceming glass carboys and to add re¬ 
quirements for “Corrosive Solid N.O.S. \ 
Interested persons may participate In 
this proposed rule making by submitting 
written data, views, or arguments to the 
Commandant (MHM), U.S. Coast Guard, 
Washington, D.C. 20591. Each person 
submitting comments should include his 
name and address, identify the notice 
(CGFR 71-53), and give reasons for 
any recommendations. Comments re¬ 
ceived will be available for examination 
by interested persons in Room 8306, De¬ 
partment of Transportation, Nassif 
Building, 400 Seventh Street SW„ Wash¬ 
ington, DC. 

The Coast Guard will hold an informal 
hearing on September 21, 1971, at 9:30 
a.m. in Conference Room 2230, Depart¬ 
ment of Transportation, Nassif Build¬ 
ing, 400 Seventh Street SW. t Washing¬ 
ton, DC. Interested persons are invited 
to attend the hearing and present oral 
or written statements on this proposal. 
There will be no cross examination ot 
persons presenting statements. 

The Commandant will evaluate all 
communications received before Septem¬ 
ber 28. 1971, and take final action on tills 
proposal. The proposed regulations may 
be changed in the light of comments 
received. 

By a separate document published at 
page 11304 of this issue of the Federal 
Register, the Hazardous Materials Regu¬ 
lations Board of the Department of 
Transportation proposed certain 
amendments to Part 173 of Title 49. 
The reason for these amendments is 
fully stated in the Board’s notice. The 
hazardous materials regulations of the 
Department of Transportation in Title 49 
apply to shippers by water, air, and land, 
and to carriers by air and land. The 
adoption of this proposed amendment to 
Title 46 would make the substance of the 
amendments of the Hazardous Materials 
Regulations Board applicable to carriers 
by water. 

In consideration of the foregoing, the 
Coast Guard proposes to amend Part 146 
of Title 46 of the Code of Federal Regu¬ 
lations (1) by amending § 146.23-1 to 
adopt the definition of corrosive liquids 
contained in the proposed amendment 
to 49 CFR 173.240; (2) by changing the 
words “corrosive liquids” to “corrosive 
materials” wherever they appear in Part 
146. except in § 146.23-15 which concerns 
corrosive liquids in glass carboys; (3> by 
amending § 146.04-5 by adding the 
article “Corrosive Solid N.O.S.” and the 
requirements contained in the proposed 
change to 49 CFR 172.5(a); (4) by 
changing the classification “Cor. L” to 
“Cor.” and the label “white” to “corro¬ 
sive” to conform to the proposed change 
to 49 CFR 172.5; and (5) by amending 
§ 146.23-100 by adopting the require¬ 
ments of the proposed amendment to •*» 
CFR 173.245b. 

This proposal is made under authority 
of R.S. 4405, as amended, R.S. 4417a, a* 
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amended, R.S. 4462, as amended, R.S. 
4472, as amended, sec 6(b)(1), 80 Stat. 
937; 46 U.S.C. 375, 391a, 416, 170, 49 
U.S.C. 1655(b)(1)); 49 CFR 1.46(b). 

Dated: June 3,1971 

W. F. Rea m. 

Rear Admiral, UJS. Coast Guard , 
Chief , Office of Merchant 
Marine Safety. 

(PR Doc.71-8103 Piled 6-10-71;8:45 am] 


Federal Aviation Administration 
[ 14 CFR Part 39 ] 

(Docket No. 71-CE-6-AD] 

BEECH MODELS B90 AND 65-A90 
AIRPLANES 

Proposed Airworthiness Directive 

Correction 

In FJR. Doc. 71-6515 appearing at page 
8695 in the issue of Tuesday, May 11, 
1971, in the fourth line of the proposed 
airworthiness directive the figure “50- 
610000-340’* should read “50-610000- 
349”. 


Federal Railroad Administration 
[ 49 CFR Part 228 ] 

(Docket No. HS-1; Notice No. 1] 

HOURS OF SERVICE OF RAILROAD 
EMPLOYEES 

Notice of Proposed Rule Making 

The Federal Railroad Administration 
(FRA) of the Department of Transpor¬ 
tation is considering a revision of Part 
228 of Title 49, Code of Federal Regula¬ 
tions. The proposed revision modifies 
Part 228 in accordance with Public Law 
91-169, 45 U.S.C.A. 61, 83 Stat. 463, which 
became effective December 26. 1970. It 
also prescribes recordkeeping and re¬ 
porting requirements and sets forth the 
statutory penalties for violations. 

The principal modification of Part 228 
is the removal of the present requirement 
that rail carriers use specific record¬ 
keeping forms and methods. This change 
will permit rail carriers to develop im¬ 
proved systems of recording data the 
r RA requires for administrative and en¬ 
forcement purposes. Under the proposed 
rule, each carrier may develop a record¬ 
keeping system tailored to its own needs. 

Interested persons are invited to par¬ 
ticipate in making the proposed rule by 
submitting written data, views, or argu¬ 
ments. Communications should be sub¬ 
mitted to the Docket Clerk, Office of 
Hearings and Proceedings, Federal Rail- 
F? a(i Administration, Attention: Docket 
No HS-1,400 Seventh Street SW., Wash- 
mgton, DC 20591. All comments received 
on or before July 14, 1971, will be con¬ 
sidered by the Administrator before tak- 
mg action on the proposed rule. All 
written comments received will be avail¬ 
able for examination by interested per¬ 
sons. The docket may be examined at 
any time during regular business hours, 
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at Room 5100, 400 Seventh Street SW„ 
Washington, DC 20591. 

In consideration of the foregoing, it 
is proposed to amend Title 49 of the 
Code of Federal Regulations by revising 
Part 228 as set forth below. 

Issued in Washington, D.C., on June 8, 
1971. 

Carl V. Lyon, 
Acting Administrator. 

PART 228—HOURS OF SERVICE OF 
RAILROAD EMPLOYEES 

Sec. 

228.1 Scope. 

228.3 Application. 

228.5 Definitions. 

228.7 Hours of duty. 

228.9 Railroad records; general. 

228.11 Hours of duty records. 

228.13 Train delay records. 

228.15 Record of train movements kept at 
reporting station. 

228.17 Dispatcher's record of train move¬ 
ments. 

228.19 Monthly reports of excess service. 
228.21 ClvU penalty. 

228.23 Criminal penalty. 

Authority; The provisions of this Part 
228 Issued under sec. 12, 24 Stat. 383, as 
amended, sec. 20, 24. Stat. 386, as amended, 
49 U.8.C. 12, 20; sec. 6, 80 Stat. 937, 49 U.S.C. 
1655; and sec. 1-4, 34 Stat. 1415, as amended. 
45 U.S.C. 61-64; and S 1.49(d) of the Regu¬ 
lations of the Office of the Secretary of 
Transportation, 49 CFR 1.49(d). 

§ 228.1 Scope. 

Tills part prescribes reporting and rec¬ 
ordkeeping requirements with respect to 
the hours of service of railroad employees. 

§ 228.3 Application. 

This part applies to each common 
carrier engaged in the transportation of 
passengers or property by railroad— 

(a) In the District of Columbia or any 
territory of the United States; 

(b) From a State or territory of the 
United States or the District of Columbia 
to another State or territory of the 
United States or the District of 
Columbia; 

(c) From any place In the United 
States to an adjacent foreign country; 
or 

(d) From any place in the United 
States tlirough a foreign country to 
another place in the United States. 

§ 228.5 Definitions. 

In this part— 

“Administrator” means the Adminis¬ 
trator of the Federal Railroad Adminis¬ 
tration or any person to whom he has 
delegated authority in the matter 
concerned. 

“Employee” means an individual ac¬ 
tually engaged in or connected with the 
movement of any train or who dis¬ 
patches, reports, transmits, receives, or 
delivers orders pertaining to train move¬ 
ments by the use-of telegraph, telephone, 
radio, or any other electrical or mechani¬ 
cal device. 

“Railroad” includes all bridges, fer¬ 
ries, and roads, whether owned or op¬ 
erated under a contract, agreement, or 


lease, used In connection with that 
railroad. 

§ 228.7 Hours of duly. 

(a) For purposes of this part, an em¬ 
ployee’s time on duty begins when he 
reports for duty and ends when he is 
finally released from duty, and includes— 

(1) Time engaged in or connected 
with the movement of any train; 

(2) Any interim period available for 
rest at a location that is not a designated 
terminal; 

(3) Any interim period less than four 
hours available for rest at a designated 
terminal; 

(4) Time spent in deadhead transpor¬ 
tation enroute to a duty assignment; and 

(5) Time engaged in any other serv¬ 
ice for the carrier. 

(b) Time spent in deadhead transpor¬ 
tation by an employee returning from 
duty to his point of final release may 
not be counted in computing time off 
duty or time on duty. 

§ 228.9 Railroad records; general. 

Records maintained under this part 
shall be— 

(a) Signed by the employee whose 
time on duty is being recorded or, in the 
case of train and engine crews, signed by 
the ranking crew member; 

(b) Retained for 2 years; and 

(c) Available for inspection and copy¬ 
ing by the Administrator during regular 
business hours. 

§ 228.11 Hours of duly records. 

Each carrier shall keep a record of the 
following information concerning the 
hours of duty of each employee: 

(a) Identification of employee. 

(b) Place, date, and beginning and 
ending times for hours of duty in each 
occupation. 

(c) Total time on duty in all occupa¬ 
tions. 

(d) Number of consecutive hours off 
duty prior to going on duty. 

§ 228.13 Train delay records. 

Each carrier shall keep a record of 
time delays of 10 or more minutes ex¬ 
perienced at a single location by train 
and engine service crews. The location, 
date, beginning and ending times, and 
cause of the delay shall be set forth in 
the record. 

§ 228*15 Record of train movements 
kept at reporting station. 

Each carrier shall keep a record of 
train movements at each station, tower, 
office, or other place where information 
about the movement of trains is reported 
or relayed by employees through the use 
of telegraph, telephone, radio, or any 
other electrical or mechanical device. 
The direction of travel and time of pass¬ 
ing, or times of arrival and departure, 
shall be set forth in the record. 

§228.17 Dispatcher’s record of train 
movements. 

Each carrier shall keep, for each dis¬ 
patching district, a record of train move¬ 
ments made under the direction and con¬ 
trol of a dispatcher who uses telegraph, 
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telephone, radio, or any other electrical 
or mechanical device to dispatch, report, 
transmit, receive, or deliver orders per¬ 
taining to train movements. The follow¬ 
ing information shall be included in the 
record: 

<a> Identification of timetable in 

<b) Location and date. 

(c) Identification of dispatchers and 
their times on duty. 

(d) Weather conditions at 6-hour 
intervals. 

(e) Identification of enginemen and 
conductors and their times on duty. 

(f) Identification of trains and 
engines. 

(g) Station names and office designa¬ 
tions. 

(h) Distances between stations. 

(i) Direction of movement and the 
time each train passes all reporting 
stations. 

(j) Arrival and departure times of 
trains at all reporting stations. 

(k) Unusual events affecting move¬ 
ment of trains and identification of 
trains affected. 

§ 228.19 Monthly reports of excess serv¬ 
ice. 

(a) Each carrier shall report to the 
Administrator each of the following in¬ 
stances within 30 days after the calendar 
month in which the instance occurs: 

(l) Members of a train or engine crew 
or other employees engaged in or con¬ 
nected with the movement of trains are 
on duty for more than 14 consecutive 
hours (12 hours after December 25, 
1972). 

(2) Members of a train or engine crew 
or other employees engaged in or con¬ 
nected with the movement of trains re¬ 
turn to duty after 14 hours of continuous 
service (12 hours after December 25. 
1972) without at least 10 consecutive 
hours off duty. 

(3) Members of a train or engine crew 
or other employees engaged in or con¬ 
nected with the movement of trains con¬ 
tinue on duty without at least 8 consecu¬ 
tive hours off duty during the preceding 
24 hours. 1 

(4 > Members of a train or engine crew 
or other employees engaged in or con¬ 
nected with the movement of trains re¬ 
turn to duty without at least 8 consecu¬ 
tive hours off duty during the preceding 
(5) Employees who transmit, receive, 
or deliver orders affecting train move¬ 
ments are on duty for more than 9 hours 
in any 24-hour period at an office where 
two or more shifts are employed. 


* instances involving tours of duty that 
are broken by 4 or more consecutive hours 
off duty time at a designated terminal and 
do not contain more than a total of 14 hours 
time on duty (12 hours after December 25, 
1972), are not required to be reported, pro¬ 
vided such tours of duty are immediately 
preceded by 8 or more consecutive hours 
off duty time. Instances involving tours of 
duty that are broken by less than 8 consecu¬ 
tive hours off duty and contain more than a 
total of 14 hours time on duty (12 hours 
after December 25, 1972), must be reported. 


(6) Employees who transmit, receive, 
or deliver orders affecting train move¬ 
ments are on duty for more than 12 hours 
in any 24-hour period at an office where 
one shift is employed. 

(b) Reports required by paragraph 
(a) of this section shall be filed in writ¬ 
ing on FRA Form F-6180-3 J wfth the 
Bureau of Railroad Safety, Federal Rail¬ 
road Administration, Washington. D.C. 
20591. A separate fonn shall be used for 
each instance reported. 

§ 228.21 Civil penalty. 

A carrier that fails or refuses to keep 
records or file reports as required by this 
part, or to make records available to the 
Administrator for inspection or copying, 
is liable to a civil penalty of $500 for 
each offense as prescribed by section 20 
of the Interstate Commerce Act, 49 U.S.C. 
20. Each day a failure or refusal con¬ 
tinues is a separate offense. 

§ 228.23 Criminal penalty. 

Whoever knowingly and willfully— 

(a) Makes, causes to be made, or par¬ 
ticipates in the making of a false entry 
in reports required to be filed or records 
required to be kept by this part; 

(b) Destroys, mutilates, alters, or 
otherwise falsifies such records; 

(c) Neglects or fails to make full, true, 
and correct entries in such records; or 

(d) Keeps a record contrary to the 
requirements of this part; 

is subject to a $5,000 fine and 2 years* 
imprisonment as prescribed by section 20 
of the Interstate Commerce Act, 49 U.S.C. 
20 . 

(FR Doc.71-8174 Filed 6-K>-71;8:48 amj 


Hazardous Materials Regulations 
Board 

[ 49 CFR Parts 171, 172, 173, 174, 
175, 177 1 

(Docket No. HM-57; Notice No. 71-17] 

TRANSPORTATION OF HAZARDOUS 
MATERIALS 

Proposed Classification of Corrosive 
Hazards 

On August 31,1970, the Director, Office 
of Hazardous Materials, published Dock¬ 
et No. HM-57, an advance notice of 
proposed rule making on classification of 
corrosive hazards (35 F.R. 14090). That 
document noted that the present defini¬ 
tion for corrosives does not prescribe any 
testing criteria for damage to living 
tissue or to materials, and that present 
regulations may be subject to varied 
interpretation. 

The Director suggested establishment 
of two corrosive classifications. Class A 
and Class B, with definite benchmarks 
for each classification. The notice sug¬ 
gested that the Class A designation cover 


* Form may be obtained from the Bureau of 
Railroad Safety, Federal Railroad Adminis¬ 
tration, Washington, D.C. 20591. Reproduc¬ 
tion Is authorized. 


potential damage to living tissue, and 
that the Class B designation cover po¬ 
tential damage to other material. 

The Hazardous Materials Regulations 
Board has thoroughly reviewed all of the 
comments received and concludes that 
the following changes in the classifica¬ 
tion system presented in the advance 
notice have merit. 

Hazard degrees . The Board recognizes 
that some materials are considerably 
more corrosive than others, e.g., hydro¬ 
fluoric acid as compared to formic acid. 
A differentiation in hazard degree classi¬ 
fication would appear justified. However, 
the Board agrees with many of the com- 
menters that a dual classification sys¬ 
tem for corrosives would include only a 
relatively small number of compounds in 
the suggested Class B category, and would 
appear to complicate the regulations un¬ 
necessarily without a significant contri¬ 
bution to the improvement of safety. 
The Board also believes that some haz¬ 
ardous materials now classed as corro¬ 
sive liquids should be otherwise classified. 
They will be the subject of future regu¬ 
latory proposals. 

Test methods— 1. Damage to living 
tissue. The Board concludes that the 
proposed 24-hour duration rabbit test, 
specified by § 191.11 of the HEW Regula¬ 
tions, may be too stringent. However, ex¬ 
posure times of from 10 minutes to 4 
hours as suggested by some commenters 
would not provide a sufficient safety 
factor. The corrosive effect on the skin 
may not be apparent immediately, and 
an exposed individual may delay washing 
off the corrosive material. Based upon 
these considerations, the Board is pro¬ 
posing to reduce the specified HEW test 
duration from 24 to 8 hours. The Board 
also concludes that the suggested scoring 
number criteria are not sufficiently reli¬ 
able and should be eliminated as an 
evaluation of skin destruction. The 
Board proposes, therefore, to adopt the 
definition of tissue destruction given in 
21 CFR 191.1(h), but with the 24-hour 
exposure prescribed in that section re¬ 
duced to 8 hours. 

2. Damage to materials. The Board 
does not agree with some of the com¬ 
ments that claimed the suggested corro¬ 
sion rate of 0.05 inch per year (IPY) is 
too stringent and went so far as to sug¬ 
gest a minimum regulated rate of 0.05 
inch per week. The Board considers a 
minimum corrosion rate of 0.05 IPY 
necessary in order to provide sufficient 
flexibility to account for the many and 
varied factors encountered under trans¬ 
portation conditions. For example, one 
of the lighter steel drums used as a 
shipping container has a wall thickness 
of 0.024 inch. Small steel pails can be as 
thin as 0.015 inch. A corrosion rate of 
0.050 IPY would result in a 0.008 inch 
loss during a 60-day transportation 
period. This is a severe decrease in wall 
thickness of such containers. Allowing 
a corrosion rate greater than 0.050 IPY 
would be unduly hazardous for materials 
shipped in these thin-walled containers. 
Therefore, 0.050 IPY is being proposed 
as the corrosion rate benchmark. 
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In view of these considerations, the 
Board is proposing new definition and 
test criteria for the corrosive effects of 
materials on human tissue and on two 
basic packaging materials—steel and 
aluminum. 

The adoption of these criteria and 
.standard test methods will enable a 
shipper to determine the proper classifi¬ 
cation for his product much more readily 
than is now possible. This new definition 
and the subsequently outlined criteria 
are not intended in themselves to alter 
the present packaging requirements as 
described in the Department’s Hazard¬ 
ous Materials Regulations. The Board 
does recognize, however, that some ma¬ 
terials formerly not considered subject 
to the regulations may come under these 
packaging requirements; therefore, it 
might be necessary for different pack- 
agings to be introduced by a shipper for 
certain products. Substantive changes to 
packaging requirements, where appro¬ 
priate, may be the subject of future rule 
making. The only exception is packaging 
for solid materials for which there are 
no present requirements, and this is 
being covered in this notice. 

The Board believes the effect of cor¬ 
rosion on commonly used packaging ma¬ 
terials, steel and aluminum, also must be 
considered. The Board recognizes that 
plastics, wood, and paper composites are 
also used in the packaging of hazardous 
materials. The deterioration of these 
nonmetallics cannot be expressed in the 
same manner as the corrosion of metals. 
However, practical experience indicates 
that with the exception of organic sol¬ 
vents, products which severely attack the 
nonmetallics generally would be cor¬ 
rosive to aluminum or steel. The Board 
concludes that present regulatory test 
criteria relating to the definition should 
be limited to the corrosion data de¬ 
termined for these two commonly used 
metals. Primary concern involves the 
severe effect of a product leaking from 
its shipping container onto other con¬ 
tainers which are not resistant to its 
corrosiveness, thus causing damage 
within the limited period of transporta¬ 
tion. 

A maximum temperature of 130° F. 
was selected as the basis for corrosion 
rate determination. This temperature is 
often used to represent the nominal 
upper limit of the normal transport 
environment. 

In addition to corrosive liquids, the 
Board also considered the potential cor¬ 
rosiveness of solid products such as so¬ 
dium hydroxide pellets, chromic fluoride, 
and aluminum chloride. When spilled 
irom a container on human tissue or 
other packaging or lading, and in the 
« r S ence of moisture, solid corrosive 
Products may have an effect similar to 
mat of a concentrated solution of the 
Product. For this reason, the Board be- 
ucvbs that corrosive solids should be 
classified according to the most severe 
enect of a concentrated solution of the 
commodity. 

In order for the Department to obtain 
m^?^ corrosion vcJues of regulated com- 
niodities on steel and aluminum, consid- 
, experimental work would be re- 
quned. Few data are available in the lit¬ 


erature or from the manufacturers of the 
products, especially data covering the de¬ 
sired concentration and temperature 
range as well as severe corrosion attack 
rates. However, the data presented in 
“Corrosion Data Survey,” 1967 edition, 
published by the National Association of 
Corrosion Engineers, provides a useful 
basis for suggested corrosion criteria. 
The information presented in “Corrosion 
Data Survey” appears to cover the gen¬ 
eral conditions of a relatively severe at¬ 
tack during the period of transportation. 

In Docket No. HM-8; Notice No. 70-13 
(35 F.R. 11742), on page 11764, a new 
label was proposed for corrosive liquids. 
If the regulations proposed herein are 
adopted, the Board would delete the word 
“Liquid” on the label. 

Based on the above co nsid erations, it 
is proposed to amend 49 CFR Parts 171, 
172, 173, 174, 175, 177 as follows: 

I. Part 171: 

In §171.7, paragraphs <c)<12) and 
(d) (7) would be added to read as 
follow's: 

§ 171.7 Matter incorporated by refer¬ 
ence. 

• • • • * 

(c) • • • 

(12) National Association of Corro¬ 
sion Engineers, 2400 West Loop South, 
Houston, TX 77027. 


(d) * * • 

(7) National Association of Corrosion 
Engineers* report entitled, “Corrosion 
Data Survey”, 1967 edition, 
n. Part 172: 

(A) In § 172.4, Class 8 of the table as 
shown in Docket No. HM-8; Notice No. 
70-13 paragraph (a) would be amended 
to read as follows: 

§ 172.1 Classifications, abbreviations, 
labels, terms, ami symbols. 

(a) ♦ • • 

Class 8: 

Corrosive materials_Cor_Corrosive. 

• • • • • 

(B) In § 172.5 paragraph (a), the 
Commodity List would be amended'from 
that proposed in Docket No. HM-8; No¬ 
tice 70-13 to change all entries in the 
column “Classed as” from “Cor. L.” to 
“Cor.”; in the column “Label required 
if not exempt”, all entries “Corrosive 
Liquid” w'ould be changed to read “Cor¬ 
rosive”; the commodity list would be 
further amended as follows: 

§ 172.5 List of hazardous material*. 

(a) • • • 


(1) 

(?) 

(3) 

(4) 


(« 





Label 

Maximum quantity In one package 

Artlclo 

Classed 

Exemptions and 
packaging 

required 

If not 

(a) 

(b) 

(O 


as— 

(see sec.) 

exempt 

Hail 

express 

. Passenger 

carrying 

aircraft 

Cargo only 
aircraft 

. < a<W > 

Corrosive solid, n.oj_ 

Cor.. 

173.244, 173.245b.. 

Corrosive.... 

. 100 pounds. 

- 25 pounds... 

100 pounds. 

• • • 

• • • 

• • • 

• • • 

• • # 

• • • 

• • • 


(A) In Part 173, Table of Contents, the 

heading of Subpart E and §§ 173.240, 
173.242, 173.244. 173.245 would be 

amended; § 173.245b would be added to 
read as follows: 

Subpart E—Corrosive Materials; Definition and 
Preparation 

8ec. 

173.240 Corrosive materials; definition. 
173.242 Bottles containing corrosive liq¬ 
uids. 

173.244 Exemptions for corrosive materials. 

173.245 Corrosive liquids not specifically 

provided for. 

173.245b Corrosive solids not specifically 
provided for. 

(B) The heading of Subpart E would 
be amended to read as follows: 

Subpart E—Corrosive Materials; 
Definition and Preparation 

(C) Section 173.240 would be amended 
to read as follows: 

§ 173.210 Corrosive materials; defi¬ 
nition. 


(a) A corrosive material for the pur¬ 
pose of Parts 170 to 189 of this chapter 
is a liquid or solid that causes visible de¬ 
struction or irreversible alterations in the 
skin tissue at the site of contact, or that 


has a severe corrosion rate on materials 
of packaging. For solids, this determina¬ 
tion must be made on the basis of the 
properties of the solid in concentrated 
solution. 

(1) A material is considered to be de¬ 
structive or cause irreversible alterations 
in tissue if when tested on the intact 
skin of the albino rabbit by the technique 
described In 21 CFR 191.11, the structure 
of the tissue at the site of contact is de¬ 
stroyed or changed irreversibly in 8 hours 
or less. 

(2) Damage to materials of packing is 
considered severe if the corrosion rate of 
a liquid or of a solid in concentrated 
solution exceeds 0.050 inch per year on 
steel or aluminum. Data published in 
the “Corrosion Data Survey” may be 
used as an acceptable guideline for clas¬ 
sification purposes. In cases where no 
data are available in this survey, an ac¬ 
ceptable corrosion test is described in 
NACE Standard TM-01-69. 

(D) In § 173.242, the heading would 
be amended to read as follows: 

§ 173.212 Bottles containing corrosive 
liquids. 

* * * • * 

(E) In § 173.244, the heading would 
be amended; paragraph (c) would be 
added to read as follows: 
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§ 173.244 Exemptions for corrosive ma¬ 
terials. 

• m • • • 

(c) Corrosive solids, except those for 
which no exemptions are provided as in¬ 
dicated by the “No exemption” statement 
in § 172.5 of this chapter, in inside 
earthenware, glass, metal, or compatible 
plastic receptacles of not more than 5 
pounds capacity each, in wooden or fiber- 
board outside containers not exceeding 25 
pounds net weight each are, unless other¬ 
wise provided, exempt from specification 
packaging, marking, and labeling re¬ 
quirements. except that marking name 
of contents on outside container is re¬ 
quired for shipments via carrier by water. 
Shipments for transportation by high¬ 
way carriers are exempt also from Part 
177 of this chapter, except § 177.817 of 
this chapter. 

(P) in 5 173.245, the heading would 
be amended to read as follows: 

§ 173.245 Corrosive liquids no! specifi¬ 
cally provided for. 

# • • • • 

(G) Section 173.245b would be added 
to read as follows: 

§ 173.245b Corrosive solids noi specifi¬ 
cally provided for. 

(a) Corrosive solids, as defined in 
§ 173.240, other than those for which 
special requirements are prescribed, must 
be packaged in containers fully comply¬ 
ing with § 173.24, as follows: 

(1) Wooden boxes with inside con¬ 
tainers which must be earthenware, 
glass, metal, or compatible plastic recep¬ 
tacles of not more than 10 pounds net 
weight capacity each. 

(2) Fiberboard boxes with inside con¬ 
tainers which must be earthenware, 
glass, metal, or compatible plastic recep¬ 
tacles of not more than 10 pounds net 
weight capacity each. 

(3) Fiberboard boxes with one inside 
compatible plastic bag not over 25 
pounds net weight capacity. 

(4) Metal drums not over 55 gallons 
capacity. 

(5> In multiwall paper bags not ex¬ 
ceeding 110 pounds net weight, of at least 
four-ply construction including moisture- 
barrier ply, and made tight against sift¬ 
ing and moisture. Completed package, 
filled to weight with product and closed 
for shipment, must be able to withstand 
six drops from a height of 4 feet onto a 
solid surface, one drop on each end, one 
drop on each face, and one drop on each 
side (edge), without sifting or rupture. 

(H) In § 173.257, paragraph (c) would 
be amended to read as follows: 

§ 173.257 Electrolyte (add) or corro¬ 
sive battery fluid. 

• • ♦ • • 

(c> Electrolyte acid or corrosive bat¬ 
tery fluid contained in polyethylene con¬ 
tainers not over 2 quarts capacity each 
and packaged not more than three con¬ 
tainers in specification 15A, 15B, 15C, 
16A, or 19A (§§ 178.168, 178.169, 178.170, 
178.185, 178.190 of this chapter) wooden 


boxes or packaged as prescribed in para¬ 
graph (a) (6) of this section and bearing 
a corrosive label may be securely attached 
to self-propelled vehicles or mobile agri¬ 
cultural machinery or securely braced on 
a rail car floor. 

• * • • * 

(1) In § 173.399, paragraph (b) (2) 
would be amended to read as follows: 

§ 173.399 Labeling of packages of radio¬ 
active materials. 

• • • * • 

<b> • • * 

(2) Packages containing nitric acid 
solutions of radioactive materials must 
bear both a “radioactive” label and a 
“corrosive’* label. 

(J) In § 173.402. paragraph (a) (11) as 
shown in Docket No. HM-8; Notice No. 
70-13 would be amended to read as 
follows: 

§ 173.102 Labeling hazardous materials. 

(a) * * • 

(11) For corrosive liquids or corrosive 
solids, the “CORROSIVE” label as 
described in § 173.412. 

• • • • • 

(K) § 173.412 as shown in Docket No. 
HM-8; Notice No. 70-13 would be 
amended to read as follows: 

§173.412 Corrosive label. 

(a) Labels for packages of corrosive 
materials must be white on the top half of 
the label, and black on the bottom half. 
Printing of the symbol on the top half 
must be in black inside of a black line 
border. Printing on the bottom half must 
be in white. 

<b> “Corrosive” label for packages of 
corrosive materials (liquid or solid). 



IV. Part 174: 

(A) In Part 174, Table of Contents, 
174.541 would be amended to read as 

follows: 

rH .541 '*Dangerous” placards; “Dangerous— 

Radioactive material" placards; or 
"Caution—Residual phosphorus’* 
placards. 

(B) In 5 174.532, paragraph (c) (3) as 
shown in Docket No. HM-8; Notice No. 


70-13 would be amended to read as 
follows: 

§ 174.532 leading other hazardous ma¬ 
terials. 

* • • ♦ ♦ 

(c) • • • 

(3) Packages with “yellow,” “perox¬ 
ide,” or “red striped” labels must not be 
loaded in the same end of a car contain¬ 
ing packages with “Corrosive” labels. 
However, shippers who have obtained 
prior approval of the Bureau of Explo¬ 
sives may load carload shipments of such 
articles together when it is known that 
the mixture of contents would not cause 
a dangerous evolution of heat or gas. 

• • • • • 

(C) In § 174.541, the heading and 
paragraph (a)(1) as shown in Docket 
No. HM-8; Notice No. 70-13 would be 
amended; paragraph (a) (3) as now* 
shown in the Code w f ould be amended 
to read as follows: 

§ 174.541 “Dangerous” placards; “Dan¬ 
gerous—Radioactive material” plac¬ 
ards; or ‘‘Caution—Residual phos¬ 
phorus” placards. 

(a) • • • 

(1) Cars containing one or more pack - 
ages bearing “red,” “red gas,” “red 
striped,” “red bottom,” “blue.” “yellow,” 
“peroxide,” “etiologic,” “poison B,” or 
“corrosive” labels, as required by 
§§ 173.402 and 173.403 of this chapter. 

• * • • * 

(3) Tank cars containing flammable 
liquids, flammable solids, oxidizing mate¬ 
rials. corrosive liquids, poisonous liquids 
or solids, class B. flammable compressed 
gases, or nonflammable compressed 
gases. 

« • • • • 

(D) In § 174.586, paragraph (g) would 
be amended to read as follows: 

§ 171.586 Handling hazardous material*. 
« • • • • 

(g) Corrosive liquid carboys should be 
handled so as not to spill the contents. 
“Empty” carboys, so called, should be 
handled with necks up, and with suffi¬ 
cient care to prevent burns to clothing 
or person from leaking corrosive liquid 
V. Part 175: 

In § 175.655, paragraph (h) as shown 
in Docket No. HM-8; Notice No. 70-13 
would be amended to read as follows: 

§ 175.655 Protection of packages. 

• • • • • 

(h> Carriers shall prevent contact of 
contents of packages bearing “yellow, 
“peroxide,” “corrosive,” or “red bottom 
labels with combustible substances, such 
as sawdust, shavings, or sweepings, that 
may be present in express cars. The 
space should be swept or cleaned. 

0 0 • * • 

VI. Part 177: 

(A) In Part 177. Table of Contents, 
5 177.858 would be amended to read as 
follows: 


FEDERAL REGISTER. VOL. 36, NO. 113—FRIDAY, JUNE 11, 1971 






PROPOSED RULE MAKING 


11307 


Sec. 

177.858 Accidents; corrosive materials. 

(B) Ill § 177.858, the heading would be 
amended to read as follows: 

§ 177.858 Accidents; corrosive materials. 
* * * » • 

Vn. Parts 173, 174, 177: 

(A) The word or phrase “acids,” 

“acids or corrosive liquids,” “acids or 
other corrosive liquids," “acid or other 
corrosive liquid” would be deleted, and 
the phrase “corrosive liquid" or “cor¬ 
rosive liquids," as appropriate, would be 
inserted in place thereof, in the follow¬ 
ing: §§ 173.25(a), 173.29(d), 173.241 

(a), (a)(4), 173.242 (a), (b), (c), 

l"3.244(a), 173.245(a), 173.286(c), 174. 
532(h), and 177.839(b). 

(B) The word or phrase “acid,” 
"acids,” “acids or corrosive liquids," 


“acid or corrosive liquid,” “acids or cor¬ 
rosive liquids, white label," “corrosive 
liquid,” or “corrosive liquids” would be 
deleted, and the phrase “corrosive mate¬ 
rials” would be inserted in place thereof, 
in the following sections: §§ 173.28(i), 
173.286(a), (b)(1), 173.401(a), 174.538 
(a), note (b), 174.597, heading and 
phrase “acid or other corrosive liquid” 
in paragraph (a), 177.823(a)(1), 177.834 
(a), (g), <k), 177.848 (a), note (b), 177.- 
854(f), and 177.858(a). 

Interested persons are invited to give 
their views on this proposal. Communica¬ 
tions should identify the docket number 
and be submitted in duplicate to the Sec¬ 
retary, Hazardous Materials Regulations 
Board, Department of Transportation. 
400 Sixth Street SW., Washington, DC 
20590. Communications received on or 
before September 28, 1971, will be con¬ 


sidered before final action is taken on 
the proposal. All comments received will 
be available for examination by inter¬ 
ested persons at the Office of the Secre¬ 
tary. Hazardous Materials Regulations 
Board, both before and after the closing 
date for comments. 

This proposal is made under the au¬ 
thority of sections 831-835 of title 18, 
United States Code, section 9 of the De¬ 
partment of Transportation Act (49 
U.S.C. 1657), and title VI and section 
902(h) of the Federal Aviation Act of 
1958 (49 UB.C. 1421-1430 and 1472(h)). 


Issued in Washington, D.C., on June 7, 
1971. 


W. J. Burns, 
Chairman , Hazardous 
Materials Regulations Board . 

[PR Doc.71-8102 Piled 6-10-71;8:45 am 1 
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DEPARTMENT OF STATE 

lPublic Notice 3411 

DOME PETROLEUM CORP. 

Notice of Application for Pipeline 
Permit 

The Department of State has received 
an application, dated March 29, 1971, 
from the Dome Petroleum Corp.. a North 
Dakota corporation having its main of¬ 
fice at Bismarck, N. Dak., for a permit 
to construct, operate, and maintain a 
pipeline for petroleum, petroleum prod¬ 
ucts and other liquid hydrocarbons from 
Burke County. N. Dak., to the interna¬ 
tional boundary line between the United 
States and Canada. 

Notice is hereby given pursuant to sec¬ 
tion 2(a) of Executive Order 11423 of 
August 16, 1968, that copies of this ap¬ 
plication are available to the public and 
that written comments thereon will be 
received by the Department of State for 
30 days from the date of publication of 
this notice in the Federal Register. 

Dated: June 2,1971. 

For the Secretary of State. 

John B. Rhinelander, 
Deputy Legal Adviser. 

|FR Doc.71-8167 Filed 6-10-71;8:48 ami 


DEPARTMENT OF THE TREASURY 

Bureau of Customs 

LARGE POWER TRANSFORMERS 
FROM FRANCE 

Antidumping Proceeding Notice 

June 9, 1971. 

A question has arisen regarding the 
scope of the Antidumping Proceeding 
Notice with respect to large power trans¬ 
formers ftrom France published in the 
Federal Register of June 17, 1970 (35 
F.R. 9934, F.R. Doc. 70-7526). 

The purpose of this amendment is to 
make it clear that the notice applies to 
all types of transformers rated 10,000 
KVA or above, by whatever name desig¬ 
nated, used in the generation, transmis¬ 
sion, distribution, and utilization of elec¬ 
trical power, including but not limited to 
shunt reactors, autotransformers, recti¬ 
fier transformers, and power rectifier 
transformers. 

The Antidumping Proceeding Notice 
relating to large power transformers 
from France, referred to above, accord¬ 
ingly is amended by inserting a comma 
followed by the words ‘Including all 
transformers rated 10,000 KVA or above, 
by whatever name designated, used in 
the generation, transmission, distribu¬ 
tion. and utilization of electrical power 
< including but not limited to shunt re¬ 


actors, autotransformers, rectifier trans¬ 
formers, and power rectifier transform¬ 
ers) ,” after the word “transformers” in 
the first paragraph. 

[seal! Robert V. McIntyre, 

Acting Commissioner of Customs. 

[FR Doc.71-8280 Filed 6-10-71:8:51 am] 


LARGE POWER TRANSFORMERS 
FROM ITALY 

Antidumping Proceeding Notice 
June 9, 1971. 

A question has arisen regarding the 
scope of the Antidumping Proceeding 
Notice with respect to large power trans¬ 
formers from Italy published in the Fed¬ 
eral Register of June 17, 1970 (35 F.R. 
9934, F.R. Doc. 70-7527). 

The purpose of this amendment is to 
make it clear that' the notice applies to 
all types of transformers rated 10,000 
KVA or above, by whatever name desig¬ 
nated. used in the generation, transmis¬ 
sion. distribution, and utilization of elec¬ 
trical power, including but not limited 
to shunt reactors, auto transformers, rec¬ 
tifier transformers, and power rectifier 
transformers. 

The Antidumping Proceeding Notice 
relating to large power transformers 
from Italy, referred to above, accordingly 
is amended by inserting a comma fol¬ 
lowed by the words “including all trans¬ 
formers rated 10,000 KVA or above, by 
whatever name designated, used in the 
generation, transmission, distribution, 
and utilization of electrical power (in¬ 
cluding but not limited to shunt reactors, 
autotransformers, rectifier transformer's, 
and power rectifier transformers) , M after 
the word “transformers” in the first 
paragraph. 

i seal 1 Robert V. McIntyre, 
Acting Commissioner of Customs . 

[FR Doc.71-8279 Filed 6-10-71:8:51 am] 


LARGE POWER TRANSFORMERS 
FROM JAPAN 

Antidumping Proceeding Notice 
June 9, 1971. 

A question has arisen regarding the 
scope of the Antidumping Proceeding 
Notice with respect to large power trans¬ 
formers from Japan published in the 
Federal Register of June 17, 1970 (35 
F.R. 9934, F.R. Doc. 70-7528). 

Tire purpose of this amendment is to 
make it clear that the notice applies to 
all types of transformers rated 10,000 
KVA or above, by whatever name desig¬ 
nated, used in the generation, transmis¬ 
sion, distribution, and utilization of elec¬ 
trical power, including but not limited to 
shunt reactors, autotransformers, recti¬ 


fier transformers, and power rectifier 
transformers. 

The Antidumping Proceeding Notice 
relating to large power transformers 
from Japan, referred to above, accord¬ 
ingly is amended by inserting a comma 
followed by the words “including all 
transformers rated 10,000 KVA or above, 
by whatever name designated, used in 
the generation, transmission, distribu¬ 
tion, and utilization of electrical power 
(including but not limited to shunt reac¬ 
tors, autotransformers, rectifier trans¬ 
formers, and power rectifier transform¬ 
ers),” after the word “transformers” in 
the first paragraph. 

Tseal] Robert V. McIntyre, 
Acting Commissioner of Customs. 

[FR Doc.71-8276 Filed 6-10-71:8:51 am| 


LARGE POWER TRANSFORMERS 
FROM SWEDEN 

Antidumping Proceeding Notice 
June 9, 1971. 

A question has arisen regarding the 
scope of the Antidumping Proceeding 
Notice with respect to large power trans¬ 
formers from Sweden published in the 
Federal Register of June 17, 1970 (35 
F.R. 9934. F.R. Doc. 70-7529). 

The purpose of this amendment is to 
make it clear that the notice applies to 
all types of transformers rated 10,000 
KVA or above, by whatever name desig¬ 
nated, used in the generation, transmis¬ 
sion, distribution, and utilization of elec¬ 
trical power, including but not limited to 
shunt reactors, autotransformers, recti¬ 
fier transformers, and power rectifier 
transformers. 

The Antidumping Proceeding Notice 
relating to large power transformers 
from Sweden, referred to above, accord¬ 
ingly is amended by inserting a comma 
followed by the words “including all 
transformers rated 10,000 KVA or above, 
by whatever name designated, used in 
the generation, transmission, distribu¬ 
tion, and utilization of electrical power 
(including but not limited to shunt reac¬ 
tors, autotransformers, rectifier trans¬ 
formers, and power rectifier transform¬ 
ers) ,” after the word “transformers” in 
the first paragraph. 

Robert V. McIntyre. 
Acting Commissioner of Customs. 
[FR Doc.71-8277 Filed6-10-71:8:51 am| 


LARGE POWER TRANSFORMERS 
FROM SWITZERLAND 
Antidumping Proceeding Notice 

June 9. 1971. 

A question has arisen regarding the 
scope of the Antidumping Proceeding 
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Notice with respect to large power trans¬ 
formers from Switzerland published 
in the Federal Register of June 17, 1970 
<35 FJR. 9934, FJR. Doc. 70-7530). 

The purpose of this amendment is to 
make it clear that the notice applies to 
all types of transformers rated 10,000 
KVA or above, by whatever name desig¬ 
nated, used in the generation, transmis¬ 
sion, distribution and utilization of 
electrical power, including but not lim¬ 
ited to shunt reactors, autotransformers, 
rectifier transformers, and power recti¬ 
fier transfomers. 

The Antidumping Proceeding Notice 
relating to large power transformers 
from Switzerland, referred to above, ac¬ 
cordingly is amended by inserting a 
comma followed by the words “including 
all transformers rated 10,000 KVA or 
above, by whatever name designated, 
used in the generation, transmission, dis¬ 
tribution, and utilization of electrical 
power (including but not limited to shunt 
reactors, autotransformers. rectifier 
transformers, and power rectifier trans¬ 
formers) ” after the word “transformers” 
in the first paragraph. 

[seal! Robert V. McIntyre, 
Acting Commissioner of Customs. 

[FR Doc.71-8275 Filed 8-10-71;8:51 am] 


LARGE POWER TRANSFORMERS 
FROM UNITED KINGDOM 

Antidumping Proceeding Notice 

June 9, 1971. 

A question has arisen regarding the 
scope of the Antidumping Proceeding 
Notice with respect to large power trans¬ 
formers from the United Kingdom pub¬ 
lished in the Federal Register of 
June 17, 1970 (35 FJR. 9935, F.R. Doc. 
70-7531). 

The purpose of this amendment is to 
make it clear that the Notice applies to 
all types of transformers rated 10,000 
KVA or above, by whatever name desig¬ 
nated, used in the generation, transmis¬ 
sion, distribution, and utilization of 
electrical power, including but not lim¬ 
ited to shunt reactors, autotransformers, 
rectifier transformers, and power recti¬ 
fier transformers. 

The Antidumping Proceeding Notice 
relating to large power transformers 
from United Kingdom, referred to above, 
accordingly is amended by inserting a 
comma followed by the words “including 
all transformers rated 10,000 KVA or 
above, by whatever name designated, 
used in the generation, transmission, dis¬ 
tribution, and utilization of electrical 
Power (including but not limited to shunt 
reactors, autotransformers. rectifier 
transformers, and power rectifier trans¬ 
formers) , H after the word “transformers” 
in the first paragraph. 

I seal) Robert V. McIntyre, 
Acting Commissioner of Customs. 

(FR Doc.71-8278 Filed 8-10-71 ;8:51 am] 


DEPARTMENT OF DEFENSE 

Department of the Army, Corps of 
Engineers 

ENVIRONMENTAL STATEMENTS 

Proposed Guidelines on Preparation 
and Coordination 

In order to facilitate and promote com¬ 
pliance with the requirements of the Na¬ 
tional Environmental Policy Act of 1969 
( q 3 Stat. 852), and particularly section 
102(2) thereof (42 U.S.C. 4332); Guide¬ 
lines for Statements on Proposed Federal 
Actions Affecting the Environment, 
Council on Environmental Quality (36 
F.R. 7724, Apr. 23, 1971); and Executive 
Order 11514, Protection and Enhance¬ 
ment of Environmental Quality, March 5, 
1970 (35 F.R. 4247, Mar. 7, 1970), partic¬ 
ularly section 2(b) thereof regarding the 
preparation and coordination of environ¬ 
mental statements, the Office, Chief of 
Engineers has prepared guidance to be 
used by all elements of the Corps of Engi¬ 
neers with civil works responsibilities in 
preparing and processing environmental 
statements as required by the Act. 

Interested persons are invited to sub¬ 
mit such written comments and sugges¬ 
tions concerning the proposed Engineer 
Regulation as they may desire. Com¬ 
munications should identify the subject 
matter by the above title and should be 
submitted in duplicate to the Office, 
Chief of Engineers, Attention: ENGCW- 
PV, 1000 Iedependence Avenue SW., 
Forrestal Building, Department of the 
Army, Washington, DC 20314. All com¬ 
munications received on or before July 9, 
1971, will be considered before issuing 
the Engineer Regulation. The proposed 
Engineer Regulation contained in this 
notice may be changed in light of the 
comments received. A copy of each sub¬ 
mittal will be available for public in¬ 
spection during business hours, both 
before and after the closing date set forth 
above, in the OCE Public Affairs Office at 
the above address. 

The proposed Engineer Regulation on 
Preparation and Coordination of Envi¬ 
ronmental Statements reads as follows: 

1. Purpose. This regulation provides 
guidance for preparation and coordina¬ 
tion of Environmental Statements as re¬ 
quired by section 102(2) (C) of the 
National Environmental Policy Act of 
1969 (Public Law 91-190). The proce¬ 
dures described in this regulation are 
consistent with the Council on Environ¬ 
mental Quality Guidelines for State¬ 
ments on Proposed Federal Actions 
Affecting the Environment, dated 
April 23. 1971. 

2. Applicability. This regulation applies 
to all elements of the Corps of Engi¬ 
neers with civil works responsibilities for 
planning, development, and management 
of water resource developments and is 
applicable to both preauthorization and 
postauthorization project activities. 


3. References . a. ER 1165-2-500. “En¬ 
vironmental Guidelines for the Civil 
Works Program of the Corps of En¬ 
gineers,” November 30,1970. 

b. National Environmental Policy Act 
of 1969 (Public Law 91-190) (83 Stat. 
852). 

c. Executive Order 11514, “Protection 
and Enhancement of Environmental 
Quality,” March 5, 1970 (35 F.R. 4247, 
Mar. 7, 1970) (copy inclosed as Appen¬ 
dix A). 

d. Guidelines for Statements on Pro¬ 
posed Federal Actions Affecting the En¬ 
vironment, Council on Environmental 
Quality (36 FJR. 7724, Apr. 23, 1971) (in¬ 
closed as Appendix B). 

4. Policy. In formulating water re¬ 
source development or management 
plans, impact on the environment will 
be fully considered from the initiation 
of preauthorization planning through 
postauthorization planning, construction, 
and project operation and management. 
Early and continuing efforts in coopera¬ 
tion with appropriate local. State and 
Federal agencies and the interested pub¬ 
lic, will be undertaken to develop 
alternatives and measures which will 
enhance, protect, preserve, and restore 
the quality of the environment or, at 
least, minimize and mitigate unavoid¬ 
able deleterious effects. Preparation of 
the environmental statement required by 
the Act will constitute an integral part 
of the preauthorization process. The 
statement will serve as a summation of 
evaluations of the effects that alterna¬ 
tive actions would have on the environ¬ 
ment and as an explanation and objective 
evaluation of the finally recommended 
plan. 

a. Compliance and review. Prior to for¬ 
warding, environmental statements (in¬ 
cluding comments and views of agencies, 
groups, and the public) will be carefully 
reviewed by District and Division Engi¬ 
neers to insure that: 

(1) The statement fully satisfies the 
requirements of this regulation and the 
references cited herein. 

(2) The project or proposal described 
in the statement is fully consistent with 
the policies enunciated in the National 
Environmental Policy Act, ER 1165-2- 
500, and other pertinent directives which 
have implemented the Act. 

b. Further guidance . If after taking 
all measures within his authority, the 
District or Division Engineer is unable 
to satisfy the requirements of paragraph 
4a “Compliance and review,” above, he 
will report the matter to the Chief of 
Engineers, Attention: ENGCW, and 
request the necessary authority or 
guidance. 

c. Operation, maintenance, and man¬ 
agement. In the development of plans for 
operation, maintenance, and manage¬ 
ment activities, all possible significant 
effects on the environment will be con¬ 
sidered. Such consideration will include 
alternative uses of available resources 
when the proposed O&M activity will de- 
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grade the quality of the environment, 
curtail the beneficial uses of the environ¬ 
ment, or serve short-term purposes to 
the disadvantage of long-term environ¬ 
mental goals. Typical examples of these 
activities which could have an adverse 
impact on the environment are as 
follows: 

(1) Disposal of dredged material in 
wetlands or marshlands. 

(2) Disposal of polluted dredged ma¬ 
terial in unconfined or open water areas. 

(3) Debris collection and disposal 
activities. 

(4) Resource management programs 
involving the cutting, sale and/or dis¬ 
posal of forest resources: extensive plant 
disease eradication; predator or vector 
control; and aquatic plant control. 

(5> Reservoir regulation in which 
some environmental benefits must be 
sacrificed in the interest of other en¬ 
vironmental benefits or economic con¬ 
siderations, e.g. undesirable drawdown 
to provide water for power and for down¬ 
stream water quality control. 

(6) Leases, licenses, rights-of-way, 
administrative permits, and other actions 
involving use by others of project 
resources. 

d. Regulatory permits. In evaluating 
permit applications, the responsible Fed¬ 
eral officer will carefully evaluate the 
impact on the environment of the pro¬ 
posed action considering environmental 
information provided by the applicant, 
all advice received from Federal, # State, 
and local agencies, and comments of the 
public. If the Federal officer believes 
that granting the permit may be war¬ 
ranted but could lead to significant 
environmental degradation, an environ¬ 
mental statement will be prepared. 

5. Agency actions requiring state¬ 
ments. The following types of Corps of 
Engineers actions will require the prepa¬ 
ration of an environmental statement by 
reporting officers. For those actions not 
identified in this paragraph, reporting 
officers should request further guidance 
from the Chief of Engineers, Attention: 
ENGCW. Where environmental state¬ 
ments have been previously filed and are 
older than 3 years or have significant 
changes in the proposal or associated 
environment, the statement will be 
updated, coordinated, and transmitted to 
the CEQ. 

a. Legislation . Recommendations or 
reports to the Congress on proposals for 
legislation affecting Corps of Engineers 
programs including proposals to author¬ 
ize projects (survey, review, and compre¬ 
hensive reports and legislation). 

b. Continuing authorities. Recommen¬ 
dations or reports on proposals for 
authorization of projects by the Chief of 
Engineers or the Secretary of the Army 
under special authorities, including de¬ 
tailed Project Reports prepared under 
the following special continuing au¬ 
thorities: 

(1) Section 205,1948 FCA, as amended 
(33 U.S.C. 701s), 

(2) Section 107, 1960 R&HA, as 

amended (33 U.S.C. 577), 


(3) Section 103, 1962 R&HA, as 

amended (33 U.S.C. 426g). 

(4) Section 2. 1937 FCA, as amended 
(33 U.S.C. 701g). 

(5) Section 3,1945 R&HA, as amended 
(33 U.S.C. 603a). 

(6) 1909 R&HA, as amended (33 
U.S.C. 5). 

c. Construction or land acquisition 
not started. Initiation of construction of 
land acquisition on projects which are 
not yet started but for which funds have 
been appropriated or are provided by the 
current fiscal year Appropriation Act. 

d. Requests for initiation of construc¬ 
tion or land acquisition. Budget submis¬ 
sions requesting funds for the initiation 
of construction or land acquisition on 
authorized projects. 

e. Continuing construction and land 
acquisition , and operation and mainte¬ 
nance. Tlie National Environmental Pol¬ 
icy Act of 1969 requires an environ¬ 
mental statement in those instances 
wiiere a major Federal action has a sig¬ 
nificant impact upon the environment. 
It is the desire of the Chief of Engineers, 
though not required by the Act, to con¬ 
duct a systematic review of all Corps 
projects and to have environmental 
statements prepared for all projects with 
impacts that may be considered signifi¬ 
cant for any reason. In recognition of 
the heavy workload immediately imposed 
upon District Engineers through this re¬ 
quirement, it is proposed that statements 
on these projects be submitted over a 
span of 3 years. This program contem¬ 
plates the early submission of statements 
on those projects of highest priority and 
so graduated that those of lowest pri¬ 
ority will be the last to be submitted. 
In determination of the priority ranking 
of projects under this requirement, those 
projects having the greatest impact upon 
the environment and those projects 
where scheduled actions are such as to 
preclude the possible adoption of alter¬ 
native plans will be considered highest 
in priority. A project can be exempted 
from this 3-year schedule requirement if 
a statement has already been filed that 
is less than 3 years old by the time of the 
President’s budget submission and no sig¬ 
nificant changes have taken place in the 
proposal or the associated environment. 

f. Regulatory permits. Issuance of per¬ 
mits for structures, dumping, or other 
actions in navigable waters of the United 
States whenever any of the Federal, 
State, or local agencies which are au¬ 
thorized to develop and enforce environ¬ 
mental standards certify, or the District 
Engineer determines, that the action 
which it is proposed to permit would 
have a significant and adverse effect on 
the quality of the environment. This 
regulation does not apply to require¬ 
ments for environmental statements of 
Federal leases for oil drilling to be done 
on the outer continental shelf; Corps 
permits for such drilling are confined 
to findings on the effect of this activity 
on navigation and on national security; 
inquiries concerning environmental con¬ 
siderations will be referred to the Federal 


leasing agency. See 33 CFR 209.131 
Permits for Discharges or Deposits Into 
Navigable Waters . 

g. Cooperative shore protection proj¬ 
ects. Where the non-Federal agency will 
accomplish the construction, a final en¬ 
vironmental statement will be on file 
with CEQ prior to advertisement of the 
work. The statement will be prepared by 
the District Engineer, following the guid¬ 
ance provided by this regulation. In the 
event the non-Federal agency desires to 
prepare the draft environmental state¬ 
ment, copies will be furnished the Dis¬ 
trict Engineer, who will review the state¬ 
ment and, if it is suitable, proceed with 
coordination and further processing. 

h. Regulatory control of project re¬ 
sources. Certain administrative actions 
regarding utilization of Corps of Engi¬ 
neers project resources have the poten¬ 
tial of significantly affecting the envi¬ 
ronment. These actions are normally 
initiated by outside parties and involve 
a lease, license, permit, easement, or 
other entitlement for use. An environ¬ 
mental statement will be prepared for 
these actions which may include: leasing 
of project lands for industrial uses, air¬ 
ports, etc.;' requests for rights-of-way 
for overhead utilities, pipelines, roads 
and highways; mineral extractions such 
as sand, gravel, rock, etc., or any other 
proposed use of project resources which 
could degrade the quality of the environ¬ 
ment. Where an environmental state¬ 
ment is deemed not necessary because 
there will be no adverse effects, this find¬ 
ing will be included in the transmitting 
report to higher authority. 

i. Disposal of lands for port and in¬ 
dustrial uses. For disposal of surplus 
project lands for development of port 
and industrial facilities pursuant to sec¬ 
tion 108 of River and Harbor Act of 1960 
(Public Law 86-645) (74 Stat. 487) (33 
U.S.C. 578), District Engineers will pre¬ 
pare an environmental statement and 
process it with the proposed action to 
higher authority. 

j. Exclusions. Specifically excluded 
from the required preparation of envi¬ 
ronmental statements are the emergency 
flood control, shore protection, and dis¬ 
aster recovery actions performed by the 
Corps of Engineers pursuant to its stat¬ 
utory authority under Public Law 99— 
84th Congress (69 Stat. 186), Emergency 
Bank Protection for Highways, Highway 
Bridge Approaches and Public Works 
(sec. 14, 1946 Flood Control Act) (60 
Stat. 641) (33 U.S.C. 701r). or as di¬ 
rected by the Office of Emergency Pre¬ 
paredness under the provisions of Public 
Law 91-606 (84 Stat. 1744). 

6. Budget submission data. The time 
requirements for submission of environ¬ 
mental statements as set forth below, 
have been established with a view to 
meeting, to the maximum extent, the 
requirements specified by the Council on 
Environmental Quality. (See paragraph 
10(c) of the CEQ “Guidelines.”) 

a. Requests for initiation of construc¬ 
tion and land acquisition. For budget 
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recommendations in this category, final 
environmental statements must have 
been transmitted to CEQ by September 1 
of the calendar year in which the budget 
is being submitted by Division and Dis¬ 
trict Engineers. 

b. Requests for continuing construc¬ 
tion and land acquisition and operation 
and maintenance activities. With refer¬ 
ence to paragraph 5e, for those projects 
on whch environmental statements are 
selected for submission under the first 
year of the 3-year schedule, final state¬ 
ments will have been submitted to CEQ 
not later than January 1, 1972, with the 
statements scheduled for the second and 
tliird years being planned for submis¬ 
sion by September 1, 1972, and 1973, 
respectively. 

c. Listings. The annual budget rec¬ 
ommendations of Division Engineers will 
provide a listing of projects recom¬ 
mended in each budget category indicat¬ 
ing the time of actual or scheduled 
submission of the final environmental 
impact statements to the CEQ, 

7. General considerations —a. Environ¬ 
mental statements. The environmental 
statement is an independent report sum¬ 
marizing the direct and indirect envi¬ 
ronmental impacts of a proposed water 
resources development project or other 
proposal, taking into consideration the 
detailed appraisal and analysis of Fed¬ 
eral and State agencies with jurisdiction 
by law or special expertise with respect 
to environmental impacts and public 
concerns with particular emphasis on 
conservation and environmental action 
groups. Environmental statements will 
be based on the considerations discussed 
below, the CEQ “Guidelines,” Appendix 
B and the guidance contained in Appen¬ 
dix C. Statements will: 

(1) Describe environmental impacts 
sufficiently to permit evaluation and in¬ 
dependent appraisal of the favorable and 
adverse environmental effects of the 
recommended proposal and each alter¬ 
native. They will be simple and concise, 
yet include all pertinent facts. In no case 
will possible adverse effects be ignored 
or slighted in an attempt to justify an 
action previously recommended or cur¬ 
rently supported. Similarly, care must be 
taken to avoid overstating either favor¬ 
able or unfavorable effects. 

(2) Discuss significant relationships 
between the proposal and other existing 
and anticipated developments. This will 
include not only Corps proposals but ac¬ 
tions by others, either public or private, 
which will affect the impact of the proj¬ 
ect or will be affected by the project. 
These will include both specific proposals 
and general trends. 

<3) Discuss the significance of the re¬ 
gional and national environmental im¬ 
pact of the project, as applicable. Con¬ 
clusions should be supported with infor¬ 
mation indicating the relative scarcity 
or abundance of the environmental re¬ 
sources in question and other factors 
bearing on regional and national 
significance. 

(4) Be submitted as separate docu¬ 
ments, not as inclosures or appendices to 
other documents such as preauthoriza¬ 


tion survey reports or design memoran¬ 
da. However, statements will bring to¬ 
gether and summarize the various find¬ 
ings of other documents with respect to 
environmental considerations. 

(5) Not be used to resolve conflicts or 
to present unsupported conclusions, but 
should demonstrate that the Corps has 
fully considered the potential impact of 
the proposal upon the environment. The 
statement will summarize information 
and cite sources of overall appraisals and 
responsible judgments of complex en¬ 
vironmental matters and interrelation¬ 
ships (e.g., water quality by EPA, fish 
and wildlife resources by BSF&WL or 
other authoritative sources). 

(6) Contain objective analyses and 
normally avoid the use of project cost 
figures but should include approximate 
monetary or other cost comparisons of 
alternatives which illustrate different en¬ 
vironmental impacts and economic or 
social trade-offs necessary to achieve 
environmental objectives. 

(7) Summarize comments and/or 
recommendations of an environmental 
nature by appropriate Governmental 
agencies. 

(8) Summarize formal views and rec¬ 
ommendations received from organiza¬ 
tions and individuals with an environ¬ 
mental resource interest. Presentation 
will be in a subsection under “Coordina¬ 
tion With Others.” 

(9) Be reviewed by District Counsel to 
assure legal responsiveness to the Act. 

(10) Be prepared in simple and concise 
terms with the understanding that they 
are—or will be—public documents and 
may receive broad exposure in the news 
media and careful public scrutiny. Where 
the use of technical terms is necessary, 
they should be adequately defined. 
Length would depend upon the nature 
of the impacts and the environmental 
setting of a particular proposal. 

(11) Contain the comments of the En¬ 
vironmental Protection Agency with re¬ 
spect to water quality aspects of the pro¬ 
posed action, which have been previously 
certified by the appropriate State or in¬ 
terstate organization as being in sub¬ 
stantial compliance with applicable 
water quality standards. 

(12) Contain a description of the pro¬ 
posed action including information and 
technical data adequate to permit a 
careful assessment of environmental im¬ 
pacts by commenting agencies. Project 
maps will be included. 

b. Planning relationships. (1) In the 
development of new projects or proposals, 
environmental considerations will be in¬ 
tegrated into the planning process from 
the beginning. Preliminary identification 
and assessment of possible environmental 
impacts and effects will be made and 
fully discussed at early stages in the 
study. Consultation and coordination 
with Federal, State, and local agencies 
which have jurisdiction by law or spe¬ 
cial expertise and the interested public 
with respect to the environmental im¬ 
pacts involved will be started as soon 
as these impacts are tentatively identi¬ 
fied and will continue throughout the 
planning process. Reporting officers 


will insure that such consultation has 
been sufficient to identify all significant 
impacts prior to circulation of environ¬ 
mental statements, including preliminary 
drafts. 

(2) On projects which were recom- # 
mended, authorized or under construc¬ 
tion prior to the National Environmental 
Policy Act of 1969, the opportunity to 
study and evaluate a full range of alter¬ 
natives may be more limited. However, to 
the maximum extent feasible, alterna¬ 
tive solutions and opportunities for en¬ 
vironmental enhancement, preservation, 
restoration, and mitigation will be in¬ 
vestigated prior to preparation of the 
statement. Regardless of the level at 
which formal coordination is to take 
place, reporting officers will carefully 
examine and evaluate the environmental 
impact of all reasonable alternatives in 
coordination with appropriate Federal, 
State, and local agencies and the public 
prior to preparing a recommendation or 
an environmental statement, whether 
preliminary draft, draft, or final. 

8. Public participation —a. Policy. Pub¬ 
lic participation will be incorporated 
into the conduct of the Corps water re¬ 
sources program and must be viewed as 
an integral part of the planning process. 
Public participation is a continuous two- 
way communication process which in¬ 
volves: Keeping the public fully informed 
about the status and progress of studies 
and findings of plan formulation and 
evaluation activities; and actively solicit¬ 
ing from all concerned citizens their 
opinions and perceptions of objectives 
and needs, and their preferences regard¬ 
ing resources use and alternative devel¬ 
opment or management strategies, and 
any other information and assistance 
relevant to plan formulation and evalua¬ 
tion. Specific guidance on the imple¬ 
mentation of public participation is being 
developed. 

b. Preauthorization project studies. In 
each project study, all possible means 
(formal and informal) will be empha¬ 
sized to establish and maintain effective 
two-way communications with interested 
citizens and conservation and environ¬ 
mental groups. Public meetings, informal 
meetings and workshops with the project 
area and the use of news media are 
means to develop this free-flowing dialog 
to assist in the identification of the en¬ 
vironmental concerns and develop ap¬ 
propriate measures witliin the proposed 
plan to mitigate, eliminate, or reduce en¬ 
vironmental impacts. Unresolved en¬ 
vironmental conflicts must be clearly set 
forth with a full and complete discus¬ 
sion of both sides of the issue. The gen¬ 
eral public and participating conserva¬ 
tion environmental groups should be 
kept fully and continuously informed 
about impacts and be provided with 
opportunities to make inputs. 

(1) During the second public meet¬ 
ing or formulation stage meeting, all 
anticipated environmental impacts and 
effects of each solution under considera¬ 
tion will be identified and discussed. 
There will be prepared an environmental 
information section or inclosure to the 
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public meeting announcement in order 
to generate meaningful and thorough 
discussion during the meeting. Views of 
interested citizens and conservation and 
environmental groups will be sought and 
• considered. 

(2) A preliminary draft environ¬ 
mental statement will be prepared for 
the third or late stage public meeting 
and will be summarized in the notice of 
public meeting and with reference to 
how copies may be obtained. The envi¬ 
ronmental discussion regarding the pro¬ 
posal and alternatives will be specific and 
thorough regarding the environmental 
impacts and effects. Views of interested 
citizens and conservation and environ¬ 
mental groups will be sought and con¬ 
sidered. 

c. Post-authorization project studies. 
Public participation will be developed 
for post-authorization planning studies 
whenever there are substantive changes 
from the authorized plan. 

d. Public review. During the review' of 
the environmental statement by Federal, 
State, and local agencies, copies of the 
preliminary draft and draft statement 
will be made available to groups which 
actively participated in the study, to citi¬ 
zen and conservation and environmental 
groups with knowrn interests in the en¬ 
vironmental considerations of the proj¬ 
ect, and in response to requests from the 
general public. To insure public aware¬ 
ness during this process, action offices will 
prepare and publish a news release on the 
proposed action, stating that a copy of 
the preliminary draft or draft environ¬ 
mental statement has been prepared and 
is available upon request. This news 
release should be given as wide a cover¬ 
age as deemed sufficient to accomplish 
the purpose of this directive and the 
intent of paragraph 6a(vii) and 10 of 
the “Guidelines” of the CEQ. When sig¬ 
nificant environmental impacts or public 
concern have become apparent sub¬ 
sequent to the last public meeting, re¬ 
porting officers will notify the Division 
Engineer of the facts and issues involved 
and request a decision as to whether a 
public meeting should be held prior to 
or during coordination of the statement. 

9. Coordination. Existing coordination 
procedures will be utilized in obtaining 
the views of Federal, State, and local 
agencies to the maximum extent prac¬ 
ticable concerning the review of pre¬ 
liminary draft and draft environmental 
statements. 

a. Time limits. Reporting officers 
should establish time limits of not less 
than 45 days for reply, after which it 
may be presumed, unless the agency re¬ 
quests a specific extension of time, that 
the agency consulted has no comment 
to make. In exceptional cases, where time 
is a very critical factor, time limits of 
30 days may be established. To the fullest 
extent possible, no administrative action 
will be taken, regarding the proposal, 
sooner than 90 days after a draft envi¬ 
ronmental statement has been circu¬ 
lated for comment, or sooner than 30 
days after a final environmental state¬ 
ment has been made available to CEQ. 


b. Federal agencies. (1) Appendix 2, 
CEQ “Guidelines” will be used to deter¬ 
mine the Federal agencies with jurisdic¬ 
tion by law or special expertise to whom 
the statement is to be sent for comment 
on the environmental impacts. 

(2) Section 8 of CEQ Guidelines, ref¬ 
erence d, requires that, in addition to 
normal coordination procedures, the fol¬ 
lowing rules apply to coordination with 
the Environmental Protection Agency 
(EPA) : 

(a) Comments of the Administrator 
or his designated representative will ac¬ 
company each final statement on mat¬ 
ters related to air or water quality, noise 
control, solid waste disposal, radiation 
criteria and standards, or other provi¬ 
sions of the authority of EPA. 

(b) Copies of basic proposals (studies, 
proposed legislation, rules, leases, per¬ 
mits. etc.) will be furnished to EPA with 
each statement. For actions for which 
statements are not being prepared but 
which involve the authority of EPA. EPA 
will be informed that no statement will 
be prepared and that comments are re¬ 
quested on the proposal. 

(c) A period of 45 days will be al¬ 
lowed for EPA review of statements and/ 
or proposals; however, it will be pre¬ 
sumed that the agency has no com¬ 
ments to make only when the impacts or 
matters related to the authorities of EPA 
are minor or the agency has indicated 
that it does not desire to comment. 

c. State and local agencies. Coordi¬ 
nation of the environmental statement 
with State and local agencies authorized 
to develop and enforce environmental 
standards may be obtained directly with 
the agencies and with the appropriate 
State, regional, or metropolitan clear¬ 
inghouse unless the Governor has desig¬ 
nated some other point for obtaining this 
review. For additional guidance see ER 
1120-2-112, “Coordination of Investiga¬ 
tions and Reports with Clearinghouses.” 

10. Availability of environmental state¬ 
ments. Draft and final environmental 
statements including comments received 
during review will be made available to 
the public to the greatest extent practi¬ 
cable in accordance with paragraph 8 of 
this regulation, section 2(b) of Execu¬ 
tive Order 11514, “Protection and En¬ 
hancement of Environmental Quality,” 
paragraph 10 of the CEQ “Guidelines” 
and the following: 

a. Draft environmental statements . 
The District Engineer will furnish copies 
of draft environmental statements in re¬ 
sponse to requests from the public and 
will furnish public information file 
copies to the Division office and the ap¬ 
propriate State, regional, and metropol¬ 
itan clearinghouses. Copies will also be 
on file in the Office of the Chief of 
Engineers. 

b. Final environmental statements. 
After the final environmental statement 
has been filed with CEQ, the District 
Engineer will furnish copies, including 
comments, in response to requests from 
the public and furnish on an expedited 
basis, public information file copies to 
the appropriate State, regional, and met¬ 
ropolitan clearinghouses. Information 


copies will also be provided to all Fed¬ 
eral, State, and local agencies and con¬ 
servation/environmental groups with 
which the statement was coordinated. 
This is to enable the public or govern¬ 
ment agency to comment on the final 
statement to CEQ if they so desire, with¬ 
in the 30-day period prior to the admin¬ 
istrative actions being taken. Copies will 
also be on file in the Office of the Chief 
of Engineers. 

c. Number of copies. In order to com¬ 
ply with paragraph 10(b) of CEQ 
“Guidelines” reporting officers will pro¬ 
vide 30 copies of all draft environmental 
statements to OCE at the time formal 
coordination with responsible Federal. 
State, and local agencies is initiated. 
When significant or controversial en¬ 
vironmental issues are raised during the 
draft review process, 20 copies of the 
letters discussing the issues will be fur¬ 
nished OCE for transmittal to CEQ in 
advance of furnishing the final coordi¬ 
nated environmental statement. Thirty 
copies of the final coordinated statement 
will be furnished OCE for further pro¬ 
cessing to CEQ. OCE will notify Division 
and District Engineers when final state¬ 
ments are filed and will provide each 
with copies of the filed final statement. 

11. Preparation and processing. State¬ 
ments will be prepared by the officer 
initially preparing the recommendation 
or report (normally the District Engi¬ 
neer). The initiating officer is recog¬ 
nized as the responsible Federal official 
within the meaning of section 102(2) (C) 
of Public Law 91-190, except for such 
changes as reviewing authorities may 
deem necessary in the original proposal 
and covering statement, to be consistent 
with the policies of the Secretary of 
the Army. Agency comments and the 
views expressed should be directed at the 
environmental impacts and should be no 
older than 12 months for new proposals 
nor older than 3 calendar years for pre¬ 
viously authorized projects. More recent 
coordination will be required if signif¬ 
icant changes in the proposal or in the 
associated environment have occurred 
in the meantime. 

a. Survey reports. (1) An assessment 
of the environmental resources in the 
project area will be prepared by the 
environmental planners and presented 
at the Checkpoint I Conference. This 
assessment will be based on the results 
of the environmental inventory (App. 
C, paragraphs 2 and 3) and will be the 
continuing reference document for the 
environmental planning in the survey 
report and the preparation of the en¬ 
vironmental statement. 

(2) The environmental assessment 
and an anlysis of probable environ¬ 
mental impacts of the considered project 
alternatives will be presented at the 
formulation stage public meeting. The 
environmental presentation at this meet¬ 
ing will be made in a way that will: 
(a) Lead to public understanding of the 
environmental setting in the proposed 
project area, and the environmental 
trade-offs under consideration; (b) be 
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deserving of confidence that Corps plan¬ 
ning is environmentally knowledgeable 
and responsive; and (c) obtain the re¬ 
views and comments of interested citizen 
and conservation and environmental 
groups. 

*3) A preliminary draft statement 
(PDS) will be prepared before the late 
stage public meeting. The PDS will ob¬ 
jectively present the anticipated impacts 
of the selected plan which may be 
recommended, but will also present in 
clear and concise terms the probable 
impacts of alternative plans considered 
during the study. 

(4) The PDS, perhaps revised after 
the final public meeting, will be cir¬ 
culated to the agencies noted in para¬ 
graph 9, “Coordination”, for review and 
comment. The review period will be not 
less than 30 days. If any agency does not 
respond within the time specified, a 
comment to that effect will be included 
in the attached coordination letters sec¬ 
tion. Copies of the PDS will be furnished 
to groups which actively participated in 
the study, to citizen and conservation 
and environmental groups with known 
interests in the environmental con¬ 
siderations of the project. At the time 
of the circulation of the PDS for field 
level review the District Engineer will 
prepare and issue a news release stat¬ 
ing that a copy of the preliminary draft 
environmental statement may be ob¬ 
tained from the District Engineer. 

(5) After the return of field level re¬ 
view comments the District will prepare 
a final version of the PDS and this state¬ 
ment will accompany the District report 
to the Division Engineer. Review com¬ 
ments of all agencies together with a 
summary of comments received from the 
public, will be attached to the PDS. 

(6) The Division Engineer will give 
appropriate coverage to the PDS in the 
Public Notice and will review and com¬ 
ment on the PDS when he submits his 
report and statement to the Board of 
Engineers for Rivers and Harbors 
(BERH). 

(7) BERH will review the PDS at the 
time it reviews the project report. BERH 
will note in the Board report that it has 
reviewed the PDS of a certain data and 
has considered the impacts discussed 
therein when developing the views and 
recommendations contained in the Board 
report. 

(8) After the review of the PDS at 
BERH and by OCE elements, the PDS 
will be converted into the draft state¬ 
ment at OCE. The draft statement will 
be circulated for review and comment 
to the appropriate State or States and 

Federal agencies at the 
Washington level and known interested 
citizen, conservation and environmental 
croups, and response to requests from 
the general public. The draft statement, 
together with all field level coordination 
comments, the Chief of Engineers Re¬ 
port, and the Board of Engineers for 
divers and Harbors report will be pro- 
v ded CEQ by OCE at this time. The re- 
view period will be 90 days. The public 
Allans Office, OCE, will prepare and issue 


a news release stating that a copy of the 
draft environmental statement is avail¬ 
able from the Office of the Chief of En¬ 
gineers. Copies of the draft environment¬ 
al statement will be furnished the 
Division and District Engineers. District 
Engineers will provide public information 
file copies to the appropriate State, re¬ 
gional, and metropolitan clearinghouses. 

(9) After termination of the review 
period the final environmental statement 
incorporating all comments received, will 
be prepared at OCE in consultation with 
field offices and accompany the Chief’s 
report on the project to Office, Secretary 
of Army (OSA) for transmittal to Office 
of Management and Budget fOMB). 

(10) After receipt of the OMB com¬ 
ments, OSA will transmit the final en¬ 
vironmental statement to CEQ and Con¬ 
gress together with the project report. 
The Public Affairs Office, OCE, will pre¬ 
pare and issue a news release stating that 
a final environmental statement has been 
filed with CEQ and a copy is available 
from the Office of the Chief of Engineers. 
Mention in this news release should be 
made that copies are available at the 
Division and District Engineers’ offices. 

(11) Copies of final environmental 
statement will be furnished the agencies 
and organizations with whom the draft 
environmental staterrtfcnt was coordi¬ 
nated. Copies of the final environmental 
statement will be furnished the Division 
and District Engineers. District Engi¬ 
neers will provide public information 
copies to the appropriate State, regional, 
and metropolitan clearinghouses. 

b. Special projects and continuing au¬ 
thorities. It is contemplated that all re¬ 
quired consultation with Federal, State, 
and local agencies, and the public con¬ 
cerning the environmental aspects will be 
accomplished at field level by District 
Engineers without further referral to any 
of these agencies by the Chief of 
Engineers. 

(1) An assessment of the environ¬ 
mental resources in the project area will 
be prepared by the environmental plan¬ 
ners and will be the continuing reference 
document for the environmental plan¬ 
ning in the project report and the prep¬ 
aration of the environmental statement. 

(2) A draft statement will be prepared 
before the public meeting. The draft 
statement will objectively present the 
anticipated impacts of the selected plan 
w’hich may be recommended but will also 
present in clear and concise terms the 
probable Impacts of alternative plans 
considered during the study. The content 
of the draft statement will be summarized 
in the Notice of Public Meeting and dis¬ 
cussed at the meeting. 

(3) The draft statement, revised as 
applicable, after the public meeting, to¬ 
gether with draft report, will be for¬ 
warded to OCE through the Division 
Engineer for concurrence of proposed 
action prior to coordination of report 
and statement. 

(4) Appropriate comments on the re¬ 
port and draft statement will be made 
by OCE and the District Engineer re¬ 


quested to make the appropriate changes. 

(5) After the changes in the report 
and draft statement are made, the Dis¬ 
trict Engineer will circulate the draft 
statement for formal review and com¬ 
ment to appropriate Federal, State, and 
local agencies, clearinghouses and knowm 
interested citizen, conservation and en¬ 
vironmental groups and response to re¬ 
quests from the general public. Thirty 
copies of the draft statement will be fur¬ 
nished OCE for transmittal to CEQ. The 
review period may be as short as 30 days 
except 45 days will be allowed for EPA 
comment. This coordination starts the 
90-day period before the administrative 
action can be taken. At the same time 
the District Engineer will prepare and 
issue a news release stating that a copy 
of the draft environmental statement 
may be obtained from the District Engi¬ 
neer. 

(6) After other agency review com¬ 
ments and comments of the interested 
public are received, the District will pre¬ 
pare the final environmental statement 
and attach copies of all comments re¬ 
ceived. Thirty copies of the final environ¬ 
mental statement will be sent to the 
Division Engineer for further action. 

(7) The Division Engineer w r ill review 
and comment on the final environmental 
statement when he submits the report 
and statement to OCE. 

(8) OCE will review and have revised 
the final environmental statement where 
necessary. Office, Secretary of Army will 
transmit the final environmental state¬ 
ment to the CEQ. This action will start 
the 30-day period before the action can 
be taken. The Public Affairs Office, OCE. 
will prepare and issue a news release 
stating that a final environmental state¬ 
ment has been filed with CEQ and a copy 
is available from the Office, Chief of 
Engineers and District Engineer. 

(9) Copies of the final environmental 
statement will be furnished the Division 
and District Engineers. District Engi¬ 
neers will furnish copies of the final 
environmental statement to the agen¬ 
cies and organizations with whom the 
draft environmental statement was 
coordinated. District Engineers will also 
provide public information copies to the 
appropriate State, regional, and metro¬ 
politan clearinghouses. 

c. Authorized projects not started. It 
is contemplated that all required con¬ 
sultation with Federal, State, and local 
agencies and the public concerning the 
environmental aspects will be accom- * 
plished at field level by District Engi¬ 
neers without further referral to any 
of these agencies by the Chief of Engi¬ 
neers. See paragraph 8, Public Partici¬ 
pation. for guidance on holding public 
meetings in connection with prepara¬ 
tion of statements for authorized 
projects. 

(1) Prior to submittal of the General 
Design Memorandum, the District Engi¬ 
neer will update the environmental state¬ 
ment prepared when the project was 
authorized or prepare one if none has 
been prepared. For projects for which 
statements are required (paragraph 5, 
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‘‘Agency actions requiring environmental 
statements”) and for which the GDM 
has been previously submitted, draft 
statements will be prepared as soon as 
possible. Preparation should be started 
at least 9 months prior to the proposed 
action for which the statement is re¬ 
quired in order to allow time for con¬ 
sultation with appropriate agencies prior 
to preparing the draft, preparation of 
the draft, and processing as indicated 
in the following subparagraphs. 

(2) The updated statement or new 
draft will be circulated for formal re¬ 
view and comment to the appropriate 
Federal, State, and local agencies, clear¬ 
inghouses, and known interested citizen, 
conservation and environmental groups 
and response to requests from the gen¬ 
eral public. Thirty copies of the draft 
statement will be furnished OCE for 
transmittal to CEQ. This review period 
may in exceptional cases be as short as 
30 -days, except that 45 days will be 
allowed for EPA comments. This coordi¬ 
nation starts the 90-day period before 
the administrative action can be taken. 
At the same time, the District Engineer 
will issue a news release stating that a 
copy of the draft environmental state¬ 
ment may be obtained from the District 
Engineer. 

(3> After other agency review com¬ 
ments and comments of the interested 
public are received, the District will pre¬ 
pare the final environmental statement 
and attach copies of all comments re¬ 
ceived. Thirty copies of the final environ¬ 
mental statement will be sent to the Divi¬ 
sion Engineer for further action. 

(4) The Division Engineer will review 
and comment on the final environmental 
statement when he submits the GDM (if 
appropriate) and statement to OCE. 

(5) OCE will review and revise the 
final environmental statement where 
necessary* Office, Secretary of Army will 
transmit the final environmental state¬ 
ment to the CEQ. This action will start 
the 30-day period before the administra¬ 
tive action can be taken. The Public 
Affairs Office, OCE, will prepare and is¬ 
sue a news release stating that a final 
environmental statement has been filed 
with CEQ and a copy is available from 
the Office, Chief of Engineers and the 
District Engineer. 

<6) Copies of the final environmental 
statement will be furnished the Division 
and District Engineers. District Engineers 
will furnish copies of the final environ¬ 
mental statement to the agencies and 
organizations with w r hom the draft en¬ 
vironmental statement was coordinated. 
District Engineers will also provide in¬ 
formation copies to the appropriate State, 
regional, and metropolitan clearing¬ 
houses. 

d. Operation and maintenance and 
continuing construction. It is contem¬ 
plated that all required consultation with 
Federal. State, and local agencies, and 
the public concerning the environmental 
aspects will be accomplished at field level 
by District Engineers without further re¬ 
ferral to any of these agencies by the 
Chief of Engineers. 


NOTICES 


(1) Paragraph 5e, page 4, establishes 
the requirements for preparation of en¬ 
vironmental statements regarding Oper¬ 
ation and Maintenance and Continuing 
Construction projects. 

(2) The updated statement or new 
draft will be circulated for formal review 
and comment to the appropriate Fed¬ 
eral, State, and local agencies, clearing¬ 
houses, and known interested citizen, 
conservation and environmental groups 
and response to requests from the gen¬ 
eral public. Thirty copies of the draft 
statement will be furnished OCE for 
transmittal to CEQ. This review period 
may in exceptional cases be as short as 
30 days, except that 45 days will be al¬ 
lowed for EPA comments. This coordina¬ 
tion starts the 90-day period before the 
administrative action can be taken. At 
the same time, the District Engineer wall 
issue a news release stating that a copy 
of the draft environmental statement 
may be obtained from the District 
Engineer. 

(3) After other agency review com¬ 
ments and comments of the interested 
public are received, the District will pre¬ 
pare the final environmental statement 
and attach copies of all comments re¬ 
ceived. Thirty copies of the final environ¬ 
mental statement* will be sent to the 
Division Engineer for further action. 

(4) The Division Engineer will review 
and comment on the final environmental 
statement when he submits the state¬ 
ment to OCE. 

(5) OCE will review and revise the 
final environmental statement where 
necesary. Office, Secretary of Army will 
transmit the final environmental to the 
CEQ. This action will start the 30-day 
period before the action can be taken. 
The Public Affairs Office, OCE, will pre¬ 
pare and issue a news release stating that 
a final environmental statement has 
been filed with CEQ and a copy is avail¬ 
able from the Office, Chief of Engineers 
and the District Engineer. 

(6) Copies of the final environmental 
statement will be furnished the Division 
and District Engineers. District Engi¬ 
neers will furnish copies of the final en¬ 
vironmental statement to the agencies 
and organizations with whom the draft 
environmental statement was coordi¬ 
nated. District Engineers will also pro¬ 
vide information copies to the appropri¬ 
ate State, regional and metropolitan 
clearinghouses. 

e. Permit applications. For permit ac¬ 
tions on which statements are required 
by paragraph 5f above, the preparation 
and coordination of an environmental 
statement will be accomplished at field 
level. 

(1) The District Engineer will require 
the applicant to furnish information and 
an assessment of the environmental im¬ 
pacts of the proposed action. 

(2) If a Public Hearing is required, 
an environmental assessment of the pro¬ 
posed action will be included in the Pub¬ 
lic Notice of Hearing and the environ¬ 
mental issues will be fully discussed by 
the applicant at the hearing. 


(3) The District Engineer will prepare 
a draft environmental statement utiliz¬ 
ing the information obtained from the 
various agencies and the public in re¬ 
sponse to the original public notice, the 
information provided by the applicant 
and the public hearing, if one was held. 

(4) The draft statement will be circu¬ 
lated for formal review and comment to 
the appropriate Federal, State, and local 
agencies, and known interested citizen, 
conservation and environmental groups 
and response to requests from the gen¬ 
eral public. Thirty copies of the draft 
statement will be furnished OCE for 
transmittal to CEQ. This review period 
may be as short as 30 days, except that 
45 days will be allowed for EPA com¬ 
ments. This coordination starts the 90- 
day period before the administrative ac¬ 
tion can be taken. At the same time the 
District Engineer will issue a news re¬ 
lease stating that a copy of the draft 
environmental statement may be ob¬ 
tained from the District Engineer. 

(5) After other agency review com¬ 
ments and comments of the interested 
public are received, the District will 
prepare the final environmental state¬ 
ment and attach copies of all comments 
received. Thirty copies of the final en¬ 
vironmental statement together with the 
District Engineer’s report and recom¬ 
mendations on the application as re¬ 
quired by ER 1145-2-303 will be trans¬ 
mitted to higher authority for further 
action. 

(6) If higher authority decision is 
favorable to the application, the Office, 
Secretary of Army will transmit the final 
environmental statement to the CEQ at 
least 30 days prior to approval of the 
application. The Public Affairs Office. 
OCE, will prepare and issue a news re¬ 
lease stating that a final environmental 
statement has been filed with CEQ and 
a copy is available from the Office, Chief 
of Engineers and the District Engineer 

(7) Copies of the final environmental 
statement will be furnished the Division 
and District Engineers. District Engi¬ 
neers will furnish copies of the final en¬ 
vironmental statement to the agencies 
and organizations with whom the draft 
environmental statement w r as coordi¬ 
nated. District Engineers will also pro¬ 
vide information copies to the 
appropriate State, regional, and metro¬ 
politan clearinghouses. 

(8) If higher authority decision is un¬ 
favorable to the application, the appli¬ 
cation together with the reasons for 
denial will be returned to the applicant. 
CEQ will be informed of the denial and 
that a final environmental statement will 
not be filed. 

f. Disposal of land for port and in - 
dustrial uses. When District Engineers 
determine that surplus project property 
may be disposed of for development of 
public port or industrial facilities is in 
the public interest, he will prepare an 
environmental statement to accompany 
his report and recommendation. It is 
contemplated that all required consulta¬ 
tion with Federal. State, and local agen- 
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cies, and the public concerning the en¬ 
vironmental aspects will be accomplished 
at field level by District Engineers with¬ 
out further referral to any of these 
agencies by the Chief of Engineers. 

(1) The Distridt Engineer will pre¬ 
pare a draft environmental statement 
utilizing information obtained from ap¬ 
propriate Federal, State, and local 
agencies and probably new owners. A 
public meeting may be used to obtain 
information and views from the inter¬ 
ested public. The statement will set forth, 
among other things, what the new owner 
intends to develop on the property and 
the possible uses to be made of it. Also, 
state what constraints will be placed on 
the owner, such as reversionary clause, 
uses, need for permits for structures or 
discharges into navigable waters. 

(2) The draft statement will be circu¬ 
lated for formal review and comment 
to the appropriate Federal, State, and 
local agencies, and known interested citi¬ 
zen, .conservation, and environmental 
groups and response to requests from 
the general public. Thirty copies of the 
draft statement will be furnished OCE 
for transmittal to the CEQ. This review 
period may be as short as 30 days, except 
that 45 days will be allowed for EPA 
comments. This coordination starts the 
90-day period before the administrative 
action can be taken. At the same time, 
the District Engineer will issue a news 
release stating that a copy of the draft 
environmental statement may be ob¬ 
tained from the District Engineer. 

(3) After other agency review com¬ 
ments and comments of the interested 
public are received, the District will pre¬ 
pare the final environmental statement 
and attach copies of all comments re¬ 
ceived. Thirty copies of the final environ¬ 
mental statement together with the Dis¬ 
trict Engineer’s report and recommenda¬ 
tions, as required by ER 405-1-909, will 
be transmitted to higher authority for 
further action. 

(4) If higher authority decision is fa¬ 
vorable to the request for disposal of 
project lands, the Office, Secretary of 
Army will transmit the final environ¬ 
mental statement to the CEQ at least 30 
days prior to the issuance of the Public 
Notice of Disposal as required by para¬ 
graph 32c(2) of ER 405-1-909. The Pub¬ 
lic Affairs Office, OCE, will prepare and 
issue a news release stating that a final 
environmental statement has been filed 
with the CEQ and a copy is available 
from the Office, Chief of Engineers and 
the District Engineer. 

(5) Copies of the final environmental 
statement will be furnished the Division 
and District Engineers. District Engi¬ 
neers will furnish copies of the final 
environmental statement to the agencies 
and organizations with whom the draft 
environmental statement was coordi- 
n *ted. District Engineers will also pro¬ 
vide information copies to the 
appropriate State, Regional, and metro¬ 
politan clearinghouses. 

<6) If higher authority decision is un¬ 
favorable to the request, the CEQ will 
be informed of the denial and that a 


final environmental statement will not 
be filed. 

12. Implementation. Officers In charge 
of elements described in paragraph 2 
above, will modify planning and other 
procedures to insure compliance and im¬ 
plementation in a timely manner. 

Appendix A— Executive Order 11514. Pro¬ 
tection and Enhancement of Environ¬ 
mental Quality, March 5, 1970 

See 35 FJR. 4247, March 7, 1970. 

Appendix B— Revised CEQ Guidelines on En¬ 
vironmental Impact Statements Prepared 
Under section 102(2) (C) of the National 
Environmental Policy Act 

See 36 F.R. 7724, May 28. 1971. 

Appendix C— Preparation of 
Environmental Statements 

1. General. Preparation of environmental 
statements will be based on considerations 
discussed in the CEQ Interim Guidelines and 
the detailed guidance to follow. These direc¬ 
tions are intended to assure consistency of 
effort In preparing statements and are not 
proposed to induce unthinking uniformity 
or limit flexibility when preparing the state¬ 
ments. These statements have several levels 
of Importance with reference to the decision¬ 
making process, Corps relations with the 
public, and Internal project planning activi¬ 
ties. A careful, objective detailing of en¬ 
vironmental impacts, alternatives, and 
Implications of a proposed project should 
give reviewers both within and outside the 
Corps Insight Into the particular trade-offs 
and commitments associated with the action. 
The general public, environmental action 
groups, trade and special interest associa¬ 
tions, governmental agencies, and congres¬ 
sional committees will all expect the 
statements to be a valid source of informa¬ 
tion on project effects, as well as a reflec¬ 
tion of how the agency views environmental 
factors and seeks to accommodate them. 
Since the statements will be made available 
to the public and may receive broad ex¬ 
posure In the media, it can be assumed that 
they will receive careful scrutiny. Most Im¬ 
portantly. preparation of the statements 
should cause systematic consideration of 
environmental Impacts. An Imaginative eval¬ 
uation of alternatives and their Implications 
should begin In the earliest stages of project 
formulation, with planners contemplating 
the criteria and range of Information to be 
employed In preparation of final statements. 

2. Working papers. In order to assure a 
comprehensive treatment of environmental 
concerns, a check list of pertinent environ¬ 
mental elements should be compiled by the 
environmental planners. A discussion oT 
these elements should establish their Im¬ 
portance, placing emphasis on whether they 
are unique, endangered, old, popular, etc.— 
In essence, explore the ecological, aesthetic, 
cultural, and other values which appear to 
make the elements environmentally signifi¬ 
cant. The manner In which economic con¬ 
siderations affect those values should also be 
discussed. For projects on which initial for¬ 
mulation has been completed, much of the 
Information needed to characterize the ele¬ 
ments may already be contained In existing 
survey documents, design memoranda and 
project flies. Conversely, the organization of 
working papers at an early stage in the plan¬ 
ning process will assist In subsequent survey 
studies and postauthorization design. Plan¬ 
ners should keep abreast of current literature 
and Information sources to aid in compiling 
environmental data. Two such information 
sources are: “Perspectives In Environmental 
Planning,” OCE publication, April 1970; and 


“Environment Reporter,” BNA publication 
(each field office has a subscription). 

3. Environmental elements. Logical cate¬ 
gories and sample elements for the working 
papers follow. 

a. Geological elements: Land forms 
(mountains, canyons), rock and mineral 
features, paleontologlc items (fossils), struc¬ 
tures (faults, synclines). 

Related: Solis, erosion, strip mined areas, 
caves. 

b. Hydrological elements: Lakes, reser¬ 
voirs, estuaries, rivers, subsurface water, 
mashes, valley storage, springs. 

Related: Turbidity, pollutants, aquifer 
recharge areas, surf. 

c. Botanical elements: Trees, shrubs, 
aquatic plants, microflora. 

Related: seasonal colors, virgin forests. 

d. Zoological elements: Mammals, birds, 
amphibians, fish, shellfish, microfauna. 

Related: migration routes, breeding char¬ 
acteristics. 

e. Archeological/historical/cultural ele¬ 
ments: Ruins, artifact sites, ghost towns, 
battlefields, cemeteries, festival sites, ethnic 
colonies. 

f. Economic conditions, social relationships, 
human well-being. 

g. Miscellaneous elements: scientific areas, 
National parks or forests, hunting clubs, 
wildlife refuges, contemporary human fea¬ 
tures (buildings, transportation systems). 

It should be noted that the elements under 
the last three categories are relevant to the 
human environment and their consideration 
Is essential to assure treatment responsive 
to the full concern of the NEPA. 

4. Format. Environmental statements will 
constitute a document separate from other 
Corps papers and consist of the cover sheet, 
summary sheet, statement, and letters of 
coordinations. All information will be typed 
single spaced on one side of the page only. 
To facilitate review, draft statements may 
be prepared In double space format. Appen¬ 
dix D includes samples of format for draft 
and final statements. 

a. Cover sheet. This will be prepared on 
plain bond and will contain the following: 

(1) Date. 

(2) Type of statement: Draft/Final En¬ 
vironmental Statement. 

(3) Official project name and associated 
water feature and State. 

(4) Preparing office. 

b. Summary sheet. This will be prepared 
on plain bond and will follow exactly the 
format prescribed by Appendix I of the CEQ 
“Guidelines.” See Appendix D for samples of 
draft and final summary sheets. For the dates 
required In item 8 use the following: Draft 
statements use date of ENGCW letter to CEQ, 
final statements use date of OSA letter to 
CEQ. 

5. Content of statement. The body of the 
environmental statement will contain the 
following eight separate sections (and at¬ 
tachment containing coordination letters) 
with the length of each being adequate to 
identify and develop the required informa¬ 
tion and a one page map of the proposed 
project. Artist’s sketches and selected photos 
may be incorporated, if they will be particu¬ 
larly helpful in describing the environmental 
setting or environmental impacts. 

a. Prefect description. Describe the pro¬ 
posal by name, specific location, purposes, 
authorizing document (If applicable), cur¬ 
rent status, and benefit-cost ratio. Gener¬ 
ally delineate the project purpose and what 
the plan of the proposal entails. It Is most 
Important that a clear word picture be pre¬ 
sented. If reservoir, give dimensions: surface 
acres of conservation pool: flood control pool; 
acres of total project; length; miles of shore¬ 
line, etc.; however, leaving out the technical 
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specifications unless these are Important to 
the understanding of Just what the proj¬ 
ect Is. 

b. Environmental setting without the 
project. Describe the area, the present level 
of economic development, existing land and 
water uses, and other environmental de¬ 
terminants. Discuss in detail the environ¬ 
mental setting without focusing only on the 
immediate area at the risk of ignoring im¬ 
portant regional aspects critical to the as¬ 
sessment of environmental impacts. Include 
appropriate information on topography, veg¬ 
etation. animal life, historical, archeological, 
geological features, and social and cultural 
habits and customs. Discuss population 
trends and trends of agriculture and indus¬ 
try and describe what the future environ¬ 
mental setting is likely to be in the absence 
of the proposed project. It is possible and 
often desirable to treat the project setting in 
relation to river basins, watersheds or func¬ 
tional ecosystems. Discuss the interrelations 
of projects and alternatives proposed, under 
construction or in operation by any agency 
or organization. 

c. The environmental impact of the pro¬ 
posed action. (1) Identify environmental 
impacts, viewed as changes or conversions 
of environmental elements which result from 
the direct or indirectly from; include land 
loss and land use changes which could be 
expected downstream from and adjacent to 
the project such as urbanization, changes in 
water features and characteristics, etc. Dis¬ 
cuss impact upon the economy and social 
conditions and identify environmental ele¬ 
ments which may be modified or lost. Such 
Impacts shall be detailed in a dispassionate 
manner to provide a basis for a meaningful 
treatment of the trade-offs involved. Quan¬ 
titative estimates of losses or gains (e.g. 
acres of marshland, number of ducks nest¬ 
ing or harvested) will be set forth whenever 
practicable. Discuss both the beneficial and 
detrimental impacts of the environmental 
changes or conversions placing some relative 
value on the Impacts described. Discuss these 
effects not only with reference to the project 
area, but in relation to any applicable region, 
basin, watershed, or ecosystem. Relate the 
impact to the river basin or regional entity 
in which the action is proposed: and discuss 
the interrelationship of projects and alter¬ 
natives proposed, under construction, or in 
operation by other agencies or organizations. 
A thoughtful assessment of the environmen¬ 
tal elements should aid in determining im¬ 
pacts. For example, the filling of a portion 
of the wetlands of an estuary would involve 
the obvious conversion of aquatic/marsh 
areas to terrestrial environments, the loss of 
wetland habitats and associated organisms, 
a gain in area for terrestrial organisms, a 
change in the nutrient regime of the runoff 
water entering that portion of the estuary, 
alteration of the hydrology of some given 
area, perhaps the introduction of buildings 
or roads, curtailment of certain commercial 
uses, disruption of water-based recreational 
pursuits, conversion of wildland aesthetics 
to less-pristine attributes, perhaps the re¬ 
moval of some portion of popular duck hunt¬ 
ing grounds or unique bird nesting area, etc. 

(2) Discuss both the beneficial and det¬ 
rimental aspects of the environmental 
changes or conversions placing some relative 
value on the impacts described. A distinc¬ 
tion should be observed here, whereby the 
impacts (changes) were Initially detailed 
without making value Judgments while at 
this point are discussed in terms of their 
effects (who or what is affected by the 
changes). Identify the recipient (environ¬ 
mental element, interest group, industry, 
agency) of these effects and the nature and 
extent of the impacts on them. Discuss 


these effects not only with reference to the 
project area, but in relation to any appli¬ 
cable region, basin, watershed, or ecosystem. 
In the example given, the loss of wetland 
might have relevance to different areas de¬ 
pending on the uniqueness of the filled area, 
the developmental plans and state of ad¬ 
jacent and regional wetlands, and the ex¬ 
tent of the secondary effects of the filling 
(alteration of estuarine salinity wedge, 
sedimentation effects on adjacent shellfish, 
the modification of the surfleial and ground- 
water hydrology of contiguous marsh and 
upland areas, etc.). 

(3) Identify remedial, protective, and 
mitigation measures which would be taken 
as a part of the proposed action by the 
Corps or others, to eliminate, or compen¬ 
sate for, any detrimental aspects of the 
proposed action. Such measures taken for 
the minor or short-lived negative aspects 
of the project will be discussed in this sec¬ 
tion. The adverse effects which cannot be 
satisfactorily dealt with will be considered 
in greater detail along with their abate¬ 
ment and mitigation measures in the follow¬ 
ing section. 

d. Any adverse environmental effects 
which cannot be avoided should the * pro¬ 
posal be implemented. Discuss only those 
detrimental aspects of the proposed action 
which cannot be eliminated either within 
the framework of responsibility of those 
agencies or groups who identified the prob¬ 
lem, or by alternative measures as a part of 
the proposed action. The discussion will 
identify the nature and extent of the adverse 
effects and the parties affected. It should 
include a discussion of adverse effects or 
objections raised by others. The loss of a 
given acreage of wetland by filling may be 
mitigated by purchase of a comparable land 
area, but this does not eliminate the adverse 
effect. Certainly the effects on the altered 
elements will not disappear simply because 
additional land is purchased. Identify the 
nature and extent of the principal adverse 
effects and the parties affected. For example, 
the effects of the filled wetland might in¬ 
clude the loss of shellfish through sedimen¬ 
tation actions (turbidity and burial), the 
loss of organisms through the leaching of 
toxic substances from polluted marsh sedi¬ 
ments used in the fill, the loss of a popular/ 
valuable waterfowl census site in the estuary 
or the burial of ancient Indian midden sites 
of indeterminate archeological value. Pre¬ 
sent and comment on the objections of all 
concerned parties. 

e. Alternatives to the proposed action. De¬ 
scribe the various alternatives considered, 
their general environmental Impact, and the 
reason (s) why each was not recommended. 
Identify alternatives as to their beneficial 
and detrimental effects on the environmen¬ 
tal elements, specifically taking into account 
the alternative of no action. This latter alter¬ 
native requires a projection of the future en¬ 
vironmental setting if the project Is not ac¬ 
complished (Includes both natural and man- 
induced changes). Discuss economically 
justified alternatives predicated upon stand¬ 
ard evaluation methods, but additionally, 
insofar as possible. Identify and evaluate 
other ways of providing functions similar to 
those provided by the proposed project but 
which were specifically formulated with en¬ 
vironmental quality objectives in mind. For 
example, the environmental trade-offs in¬ 
volved in filling the marsh would be differ¬ 
ent for alternatives such as: utilizing an in¬ 
land site rather than filling in the marsh, 
hauling fill material from an upland borrow 
pit rather than dredging it from the estuary, 
or providing construction on piles or floats 
rather than on fill material. Discuss other 
possible solutions which may be outside 
Corps authorities. 


f. The relationship between local short¬ 
term uses of man's environment and the 
maintenance and enhancement of long-term 
productivity. Assess the cumulative and 
long-term impacts of the proposed action 
with the view that ea^h generation is a 
trustee of the environment for succeeding 
generations. Give special attention to con¬ 
siderations that would narrow the range of 
beneficial uses of the environment or pose 
long-term risks to health or safety. The 
propriety of any aotion should be weighed 
against the potential for damage to man’s 
life support system—the biosphere—thereby 
guarding against the short-sighted fore¬ 
closure of future options or needs. It is 
appropriate to make such evaluations on 
land-use patterns and development, altera¬ 
tions in the organic productivity of biological 
communities and ecosystems and modifica¬ 
tions in the proportions of environmental 
components (water, uplands, wetland, vege¬ 
tation. fauna) for a region or ecosystem. For 
example, if a coastal marsh is extensively 
filled, the ability of an associated estuary to 
support its normal biota might be seriously 
impaired. Altered sediment, nutrient, and 
biocide additions to the waters might well 
affect the inherent biological productivity of 
the estuary. In other words, if the estuary’s 
marshes are modified enough to affect basic 
estuarine processes, certain of the amenities, 
biota, products, industry, and recreation op¬ 
portunities could be lost. The long-term Im¬ 
plications of these changes are directly re¬ 
lated to the degree that the losses are sizeable 
or unique. 

g. Any irreversible and irretrievable com¬ 
mitments of resources which would be in¬ 
volved in the proposed action should it be 
implemented. Discuss irrevocable uses of re¬ 
sources, changes in land use, destruction of 
archeological or historical sites, unalterable 
disruptions in the ecosystems, and other ef¬ 
fects that would curtail the diversity and 
range of beneficial uses of the environment 
should the proposal be implemented. For ex¬ 
ample. in filling a marsh there could be a 
number of potential irreversible or irretriev¬ 
able effects. The particular aquatic habitat 
filled in the marsh would be permanently lost 
for aquatic organisms and fill would be re¬ 
moved from one area and deposited in an¬ 
other. Include possible indirect actions— 
those made economically feasible, as a result 
of the proposed action—that would cause 
changes in land and water use could not be 
halted or reversed under free enterprise 
principles. 

h. Coordination with others. The coordi¬ 
nations and public participation efforts will 
be summarized in this section under three 
subheadings: Public participation, Govern¬ 
ment agencies, and Citizen Groups. 

(1) Public participation. This section will 
briefly summarize the public participation 
efforts accomplished during the conduct of 
the study, indicating number of public meet¬ 
ings, informal meetings and workshops con¬ 
ducted, and a brief discussion of environmen¬ 
tal issues identified, if any. For an author¬ 
ized project or other administrative action, 
discuss measures taken to involve or Inform 
the public of the actions and the environ¬ 
mental Issues. 

(2) Government agencies. Each govern¬ 
ment agency with whom coordination of the 
environmental statement has been accom¬ 
plished will be listed. Relevant and appro¬ 
priate comments will be included in the 
revised statements Incorporating changes 
where necessary. Additionally, each separate 
view expressed concerning the environmental 
effects of the proposal will be summarized 
in a comment and approplately discussed in 
a response. If an agency did not provide com¬ 
ments on the statement, "No comments re¬ 
ceived” will be placed under the agency 
name. 
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(3) Citizen groups. The objective of this 
section Is to clearly set forth the magnitude 
and breadth of concerns of private citizens 
and conservation groups regarding specific 
identifiable environmental Impacts related 
to the project. The environmental issues or 
impacts identified by citizens and conserva¬ 
tion groups will be Incorporated in the state¬ 
ment where appropriate. All views expressed, 
concerning the environmental effects of the 
proposal will be set forth In a comment and 
appropriately discussed in a response, as are 
those from government agencies. To give 
appropriate coverage and avoid duplication 
of response to the same environmental con¬ 
cern, District Engineers may consolidate or 
combine the environmental issues raised into 
appropriate groupings. Source of the com¬ 
ments should be clearly Identified. 

(4) Copies of all correspondence from 
governmental agencies, citizens and conser¬ 
vation interests received concerning the pro¬ 
posal will be attached to the statement. 

(5) The reporting officer will make every 
effort to reconcile areas of discrepancy or 
disagreement, where comments or reviewing 
agencies pose significant objection to or rec¬ 
ommend modification of the statement. 
Where agreement cannot be reached within 
a reasonable period of time, subsequent to 
receipt of comments, the comments will be 
discussed (in (2) and (3) above) and a 
subsection entitled "Unreconciled Conflicts" 
will be added to this section of the state¬ 
ment. This subsection will contain a brief, 
but complete and thorough discussion of the 
problem(s). The discussion will be a concise 
and objective analysis of the environmental 
issues, presenting both sides of the issue. 

Appendix D 

The following are samples of the format 
for cover and summary sheets to be followed 
in preparing environmental statements. 
Pages D-2 and D-3 are for a draft statement, 
pages D-4 and D-5 are for a final statement, 
and pages D-6 through D-8 show format 
for the section on "Coordination with 
others." 

Samples of final environmental state¬ 
ments, selected to give a broad exposure to 
the many and varied problems and condi¬ 
tions, will be made available to field offices. 
These should be used to build a working 
reference in each office. 

PORT MYERS BEACH CHANNEL, FLA. 

(X) Draft. ( ) Pinal Environmental 

Statement. 

Responsible office: U.S. Army Engineer Dis¬ 
trict, Jacksonville, Fla. 

1. Name of action: (X) Administrative. 

( ) Legislative. 

2. Description of action: This Is a channel 
extension 11 feet by 125 feet by 2.000 feet 
with a turning basin. Dredged material will 
be used as beach nourishment. Located in Lee 
County, Fla. 

3. a. Environmental impacts: Dredging of 
40.000 cubic yards of material used as beach 
nourishment on Estero Island, increased 
channel and turning basin will decrease 
chances of vessel damage by collision or 
grounding. 

b. Adverse environmental effects: Loss of 7 
acres of bottom biota and temporary turbid¬ 
ity during construction. 

4. Alternatives: "No-development." 

5. Comments requested: 

Florida Department of Natural Resources. 
Florida Department of Air and Water Pol¬ 
lution Control. 

U.S Department of Transportation. 

Fish and Wildlife Service, USDI. 
fwida Department of Transportation. 
u.S Department of Housing and Urban De¬ 
velopment. 


Geological Survey, USDI. 

Environmental Protection Agency. 

6. Draft statement to CEO__ 

SOUTH ELLENVTLLE RONDOUT CREEK BASIN, N.T. 

( ) Draft. (X) Final Environmental 

Statement. 

Responsible office: U.S. Army Engineer Dis¬ 
trict, New York. N.Y. 

1. Name of action: (X) Administrative. 

( ) Legislative. 

2. Description of action: Flood control pro¬ 
tection project consisting of a system of 
levees, concrete chute, stilling basin, debris 
barrier, fioodwalls and transition walls, 
bridge replacements, and associated interior 
drainage facilities In Ulster County, N.Y. 

3. a. Environmental impacts: Provide flood 
proofing of unprotected flood plains; accel¬ 
erate development of flood plain; loss of nat¬ 
ural stream section and natural vegetation, 
and loss of recharging underground aquifers. 

b. Adverse environmental effects: Concrete 
chute will replace natural stream and act as 
barrier to restrict circulation and may di¬ 
minish water for recharging underground 
aquifers. 

4. Alternatives: Reservoir control; stream 
diversion; and "no-development." 

5. Comments received: 

Water Quality Office, EPA. 

Soil Conservation Service. USDA. 

New York Department of Environmental Con¬ 
servation. 

Village of Ellenville, N.Y. 

Bureau of Water Hygiene. EPA. 

Bureau of Sport Fisheries and Wildlife, 
USDI. 

County of Ulster, N.Y. 

Town of Wararsing, N.Y. 

6. Draft statement to CEO__ 

Final statement to CEO__ 

8. Coordination with others —a. Public par¬ 
ticipation. Two public meetings were held 
on this project. This first on September 1, 
1969, for the Initiation of the study and the 
second on February 23, 1971, to discuss the 
proposed plan. The environmental aspects 
of the proposed plan were thoroughly dis¬ 
cussed. News releases were Issued concern¬ 
ing the public meetings and that the draft 
environmental statement had been prepared 
and was available from the District Engineer. 

b. Government agencies. The draft envi¬ 
ronmental statement was sent to the follow¬ 
ing governmental agencies requesting their 
views and comments. Their comments are 
summarized below and copies of the replies 
attached to the environmental statement. 

(1) Water Quality Office, US EPA. 

Comment: No comments to offer in con¬ 
nection with the project. 

(2) Bureau of Water Hygiene, USEPA. 
Comment: Concurred with the project and 

the Environmental Statement since the 
health aspects of recreation are not a factor 
nor are there any water supply facilities in¬ 
volved with the project. 

Comment: Requested that the phrase: 
"bearing little value scenically" be excluded 
from the statement. 

Response: The comment was considered 
valid and the phrase was eliminated from 
the present statement. 

(3) Soil Conservation Service, USDA, 
Comment: No comments to offer in con¬ 
nection with the project. 

(4) U.S. Fish and Wildlife Service, USDI, 
Comment: Project will have no adverse 

effects upon fish and wildlife and it offers no 
opportunity to benefit these resources. 

Response: The comment was considered 
valid and incorporated into the present 
statement. 

Comment: The "no-development" alterna¬ 
tive fails to deal squarely with the Intent of 
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the National Environmental Policy Act of 
1969. 

Response: It is believed that the method 
selected would best lend itself to the moun¬ 
tainous terrain and other topographic and 
geologic characteristics of the area from a 
design point of view and still accomplish the 
purpose of the project with the least environ¬ 
mental disruption. As Indicated in the state¬ 
ment, the plan of improvement would pro¬ 
vide for beautification measures to enhance 
the scenic attractiveness of the area and 
would also Improve the economic conditions 
of landowners, both necessary to an improved 
environmental condition. On the other hand, 
a "no-development" alternative would allow 
periodic flooding to continue, and as pre¬ 
viously experienced, would 'cause extensive 
damage to the surrounding lands which 
would adversely affect the environment, and 
may also result in environmental losses 
equivalent to about $250,000 annually during 
the life of the project. On this basis, It ap¬ 
pears that project Implementation of the 
plan selected would be a more favorable 
course of action than the selection of a 
"no-development" alternative. 

(5) Department of Environmental Conser¬ 
vation, New York State. 

Comment: The project will be a desirable 
addition to the area as it now exists. 

Comment: Statement should make refer¬ 
ence to construction precautions which are 
normally undertaken to minimize surflclal 
disturbance and consequent erosion. 

Response: The comment was considered 
valid and was incorporated Into the present 
statement. 

Comment: The phrase: "bearing little 
value scenically" is subjective. 

Response: Concur in this comment, and 
the phrase was eliminated from the present 
statement. 

Comment: A section of natural stream will 
be destroyed; natural vegetation bordering 
this section will be removed; and a concrete 
chute will prevent Infiltration in the vicinity 
of Route 52 bridge. 

Response; The additional environmental 
impacts, regarding the replacement of a por¬ 
tion of the natural stream with a concrete 
chute and the removal of natural vegetation, 
and the effect of the proposed chute on the 
existing infiltration process have been in¬ 
corporated into the present statement. 

Comment: Alternatives considered should 
be described; environmental losses due to a 
"no-development" alternative have not been 
identified; and an alternative with only 
environmental objectives has not been 
included. 

Response: A more detailed explanation of 
the alternatives considered for the project 
has been Included in the statement. With 
regard to the comment on the environmental 
losses that may result from a “no-develop¬ 
ment" alternative, non-implementation of 
the project would allow periodic flooding to 
continue that could cause damages to the 
surrounding areas, such as loss of trees, 
vegetation, top soil, etc., and possible loss 
to human life, with a resultant unfavorable 
effect on the environment. The estimate of a 
$250,000 annual loss noted in the statement 
represents the annual loss to local Interests 
if flood control measures are not instituted 
and was based on the annual benefits that 
would accrue If the project is implemented. 
The estimated benefits were derived by com¬ 
puting the actual flood damages suffered by 
the area residents from the largest flood 
of record in conjunction with data developed 
from hydraulic and hydrologic studies. Ac¬ 
tual flood damage losses were gathered from 
personal interviews with the local Inhab¬ 
itants during field investigations. An alterna¬ 
tive with only environmental objectives in 
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mind was incorporated into the present 
statement. 

Comment: There Is also an irreversible 
commitment of about one-half mile of 
natural stream and an irretrievable commit¬ 
ment of the remainder of the undeveloped 
flood plain. 

Response: The irreversible commitment 
attributed to the replacement of a portion 
of the natural stream and on irretrievable 
commitment of the remainder of the un¬ 
developed flood plan are reflected in the 
present statement. 

Comment: The statement does not objec¬ 
tively evaluate environmental impact. 

Response: The present statement has been 
revised to contain additional environmental 
impacts that would result from project 
Implementation. 

(6) County of Ulster , N.Y. 

Comment: Concurred with the draft state¬ 
ment and the project, and noted that im¬ 
plementation of the project would greatly 
enhance and beautify the village of Ellcnvllle 
and the Shawangunk Valley, and will help 
bring more sportsmen and tourists into the 

(7) Village of Ellenville, N.Y. 

Comment: Concurred with the draft state¬ 
ment and the project. 

(8) Town of Wawarsing, N.Y. 

Comment: Concurred with the draft state¬ 
ment and the project. 

c. Citizen groups. There is no known en¬ 
vironmental conflicts or issues raised by 
citizen or conservation groups. 

(Note: This section will treat the concerns 
of citizen, conservation, and environmental 
groups in the same manner as those in the 
preceeding section under Government agen¬ 
cies. Copies of all correspondence received 
will be attached to the statement. For fur¬ 
ther guidance see Appendix C.) 

For the Adjutant General. 

R. B. Belnap, 
Special Advisor to TAG. 

[FR Doc.71-8116 Filed 6-10-71:8:45 am] 

DEPARTMENT OF AGRICULTURE 

Agricultural Research Service 

LICENSING DEPARTMENT 
INVENTIONS 

Notice of Availability for Exclusive 
Licensing 

Pursuant to authority delegated by 
the Secretary in 7 CFR 19.3 (35 F.R. 
7493), the Acting Administrator, Agri¬ 
cultural Research Service, determined 
that certain Department inventions shall 
be made available for exclusive licensing 
under the provisions of Government 
Patent Policy (28 F.R. 10943) and 7 CFR 

19.5 (35 F.R. 7493). Notice was given 
(36 F.R. 1919) that 15 Department in¬ 
ventions were available for exclusive 
licensing. 

The notice specified that applicants 
for exclusive licenses would have a pe¬ 
riod of 60 days from the date of publica¬ 
tion (Wednesday, February 3, 1971) in 
which to file information as required by 

19.6 application for licenses, of Title 7 
CFR (35 F.R. 7493). Applications have 
been received within the 60-day period 
for inventions numbered 12 (Patent ap¬ 
plication S.N. 865,199) and 13 (U.S. Pat¬ 
ent 3,205,130) as listed in that notice. The 
remaining inventions listed in that no¬ 
tice wdll continue to be available for ex¬ 


clusive licensing for an indefinite period. 
At the end of each 60-day period, from 
the date of initial publication, the Agri¬ 
cultural Research Service will consider 
the applications received during that 
period. 

Future notices will list other inven¬ 
tions available for exclusive licensing, 
at which time reference will be made to 
those inventions listed in previous no¬ 
tices which are still available. 

Applications should be mailed to the 
Administrator, Agricultural Research 
Service. U.S. Department of Agricul¬ 
ture, Washington, D.C. 20250. 

Done at Washington. D.C., this 7th 
day of June 1971. 

George W. Irving, Jr., 

Administrator. 

Agricultural Research Service. 

(FR Doc.71-8202 Filed 6-10-71;8:51 ami 

Consumer and Marketing Service 

HUMANELY SLAUGHTERED 
LIVESTOCK 

Identification of Carcasses; Changes 
in Lists of Establishments 

Pursuant to section 4 of the Act of 
August 27. 1958 (7 U.S.C. 1904), and the 


DEPARTMENT OF COMMERCE 

National Oceanic and Atmospheric 
Administration 

BERL L. HANKINS 
Notice of Loan Application 

June 4,1971. 

Berl L. Hankins. Post Office Box 1226, 
Sitka, AK 99835, has applied for a loan 
from the Fisheries Loan Fund to aid in 
financing the purchase of a used wood 
vessel, about 39 feet in length, to en- 


statement of policy thereunder in 9 CFR 
381.1, the lists (36 F.R. 3205. 4710, 7025, 
and 9146) of establishments which are 
operated under Federal inspection pur¬ 
suant to the Federal Meat Inspection 
Act (21 U.S.C. 601 et seq.) and which 
use humane methods of slaughter and 
incidental handling of livestock are here¬ 
by amended as follows: 

The reference to sheep with respect 
to The Evans Packing Co., Establishment 
11, is deleted. The reference to Miller 
Abattoir Co., Establishment 179, and the 
reference to calves with respect to such 
establishment, are deleted. The reference 
to swine with respect to Kachina Pack¬ 
ing Co., Establishment 7040, is deleted. 
The reference to Kentucky Sausage Co.. 
Inc., Establishment 7300, and the refer¬ 
ence to swine with respect to such estab¬ 
lishment, are deleted. 

The following table lists species at ad¬ 
ditional establishments and additional 
species at previously listed establish¬ 
ments that have been reported as being 
slaughtered and handled humanely. 


gage in the fishery for salmon, halibut, 
crab, and tuna. 

Notice is hereby given, pursuant to 
the provisions of 16 U.S.C. 742c, Fisher¬ 
ies Loan Fund Procedures (50 CFR Part 
250, as revised), and Reorganization 
Plan No. 4 of 1970. that the above en¬ 
titled application is being considered by 
the National Marine Fisheries Service. 
National Oceanic and Atmospheric Ad¬ 
ministration, Department of Commerce. 
Interior Building, Washington, D.C. 
20235. Any person desiring to submit 
evidence that the contemplated opera¬ 
tion of such vessel will cause economic 


Establishments Slaugiitebing Humanely 


Name of Establishment 


Establishment Cattle Calves Sheep Goats Swine Horses Mules 
No. 


Wilhelm Foods, Inc.....693-... 

Valioy Meat Packing Co., Inc.7676. 

Rahr Meat Service - .-. 7678. 

Hardin Meat Market .~..7684. 

Timborland Packing Corp. 7687. O 

H avre A1 uittoir . 7688. <*} 


:i § 


. < 

’•) . 


•) . 




t*) ... 


!•> ::::::::. 


Ricks Packing Co.- - 

Fan Mountain Meats.—.7712. ( ) 

Vollmer & Sons, Inc.7713.. ( ) 

Schramm Packing Co.7719.. (*) 

Tolinnn Meat Processing... 7724.— ( ) 

Conti Packing Co., Inc.7814.— ( ) -- 

Sam's Meat Packing Co. 7908.. ( ) -.— } ) 

Partin’s Country Sausage.. 7923. ( * 

New establishments reported: 15. 

Riverside Abattoir, Inc.210. 

Boeville Packing Co. 377. 

Del Curto Meat Co.— - 445. 

Clayton Parking Co. 2373 

Rollin Packing Co. 6563 

Muskogee Meat A Food Lockers.7015. 


Bud's Food Market. 7637. 

Fei ranleA Urso. 7887, 

Species Added: 12. 


(TS . . 



C> 






o . 





(•) 



| 




o .. 
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(•) . 
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(•) 




I.... 
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Done at Washington, D.C., on June 3,1971. 

L. V. Sanders, 

Acting Deputy Administrator, Meat and Poultry Inspection Program. 
[FR Doc.71-8110 Filed 6-10-71:8:45 am | 
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hardship or injury to efficient vessel op¬ 
erators already operating in that fishery 
must submit such evidence in writing to 
the Director, National Marine Fisheries 
Service, within 30 days from the date of 
publication of this notice. If such evi¬ 
dence is received it will be evaluated 
along with such other evidence as may 
be available before making a deter¬ 
mination that the contemplated opera¬ 
tion of the vessel will or will not cause 
such economic hardship or injury. 

James F. Murdock, 

Chief , 

Division of Financial Assistance. 
|FR Doc.71-8104 Piled 6-10-71;8:47 ami 


(Docket No. B-5181 

BRENTON H. PEROW 
Notice of Loan Application 

June 4,1971. 

Brenton H. Perow, Star Route No. 2, 
Bath, Maine 04530, has applied for a 
loan from the Fisheries Loan Fund to aid 
in financing the purchase of a new wood 
vessel, about 31 feet in length, to engage 
in the fishery for lobsters, shrimp, and 
groundflsh (cod, cusk, haddock, hake, 
pollock, and ocean perch >. 

Notice is hereby given, pursuant to the 
provisions of 16 U.S.C. 742c, Fisheries 
Loan Fund Procedures (50 CFR Part 250, 
as revised), and Reorganization Plan No. 
4 of 1970. that the above entitled appli¬ 
cation is being considered by the Na¬ 
tional Marine Fisheries Service, National 
Oceanic and Atmospheric Administra¬ 
tion, Department of Commerce, Interior 
Euilding, Washington, D.C. 20235. Any 
person desiring to submit evidence that 
the contemplated operation of such ves¬ 
sel will cause economic hardship or in¬ 
jury to efficient vessel operators already 
operating in that fishery must submit 
such evidence in writing to the Director, 
National Marine Fisheries Service, within 
30 days from the date of publication of 
tliis notice. If such evidence is received 
it will be evaluated along with such other 
evidence as may be available before mak¬ 
ing a determination that the contem¬ 
plated operation of the vessel will or will 
not cause such economic hardship or 
injury. 

James F. Murdock, 

Chief , 

Division of Financial Assistance. 

IFR Doc.71-8105 Filed 0-10-71;8:47 ami 


DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE 

Food and Drug Administration 

I Docket No. FDC-D-122; NDA 10-4911 

LEMMON PHARMACAL CO. 
Anergex; Order Withdrawing 
Approval of New Drug Application 

On February 27, 1969, there was pub- 
lished in the Federal Register, 34 F.R. 


2680. a Notice of Opportunity for Hear¬ 
ing in which the Commissioner of Food 
and Drugs proposed to issue an order un¬ 
der the provisions of section 505(e) of 
the Federal Food, Drug, and Cosmetic 
Act (21 U.S.C. 355(e)) withdrawing ap¬ 
proval of new-drug application number 
10-491 for Anergex, and all amendments 
and supplements thereto, on the ground 
that new information before him with 
respect to this drug, evaluated together 
with the evidence available to him when 
the application was approved, shows that 
there is a lack of substantial evidence 
that this drug has the effect it purports 
or is represented to have under the con¬ 
ditions of use prescribed, recommended 
or suggested in its labeling. 

Lemmon Pharmacal Co., Sellersville, 
Pa. 18960, holder of NDA No. 10-491 for 
Anergex on March 19, 1969, filed a letter 
requesting a hearing pursuant to the 
February 27, 1969 publication. Earlier, 
on November 12, 1968, and again on 
March 11, 1969. the Commissioner had 
notified Lemmon by letter that certain 
manufacturing and control data were in¬ 
adequate. Lemmon submitted inadequate 
material to show that their deficiencies 
had been corrected on March 25, 1969, 
and on September 27, 1969, there was 
published in the Federal Register, 34 
F.R. 14908. an Amended Notice of Op¬ 
portunity for Hearing to include the ad¬ 
ditional grounds that the methods used 
in and the facilities and controls used for 
the manufacture, processing, and pack¬ 
ing of the drug are inadequate to 
assure and preserve the drug’s identity, 
strength, quality and purity. 

Lemmon on October 24, 1969. filed a 
letter stating that it was requesting a 
healing pursuant to both Federal Reg¬ 
ister notices. In a letter dated January 
15, 1970, Lemmon’s attorney enclosed a 
letter dated January 12, 1970, from the 
President of Lemmon which included 
supporting medical documentation and 
stated reasons why the firm contends 
that a hearing is in order. 

On May 19, 1970, the Commissioner by 
letter notified Lemmon that the Hear¬ 
ing Regulations and Regulations De¬ 
scribing the Scientific Content of 
Adequate and Well Controlled Clinical 
Investigations, published in the Federal 
Register (35 F.R. 7250) of May 8, 1970, 
were applicable to any request for a hear¬ 
ing, and on June 15, 1970, Lemmon re¬ 
sponded to the Commissioner’s letter 
setting forth a factual analysis to support 
the label claims for Anergex. 

The presentation by Lemmon has been 
considered, and the Commissioner of 
Food and Drugs concludes that there is 
no genuine and substantial issue of fact 
requiring a hearing and that the legal 
arguments offered are Insubstantial, all 
as explained in more detail below. 

Reasons for Withdrawal of Approval 

1. The drug. The label for Anergex 
(Poison Oak Extract) for Injection 
states that it contains in each milliliter 
40 milligrams of extractive substances 
from Toxicodendron quercifolium dis¬ 
solved and/or suspended in dilute alcohol 
(35 percent v/v), with 4 percent benzyl 


alcohol to reduce pain of injection. It is 
recommended for use in the treatment 
of certain conditions (allergic rhinitis, 
asthma, eczema, food sensitivity, urti¬ 
caria, hives, angioneurotic edema) gener¬ 
ally considered to be allergic in etiology. 

The recommended daily dose is 1 
milliliter intramuscularly for 6 to 8 
days. 

The rationale for the preparation is 
that by giving daily injections the patient 
is desensitized. 

2. Clinical evidence to support the 
claims of effectiveness. Lemmon in its 
package insert states that Anergex is “A 
specially prepared botanical extract 
which seems to inhibit the allergic re¬ 
sponse,” but later in the same insert 
states that “It is not recommended for 
use in vague conditions that might have 
an allergic element in the background. 
In the insert. Lemmon lists allergic rhini¬ 
tis, asthma, food sensitivity, urticaria, 
hives, angioneurotic edema as specific 
allergic states for which Anergex is 
useful. 

The National Academy of Sciences- 
National Research Council’s (NAS-NRC) 
Dfug Efficacy Study Panels for Allergy 
and Dermatology III both reviewed the 
Medical Evaluation of Reports from the 
New Drug Application (NDA-10-491) 
filed in 1956 and the scientific literature. 
The Allergy Panel stated that literature 
references submitted by Lemmon present 
data that was obtained in an uncontrolled 
fashion and that there is no evidence 
to substantiate the claims for Anergex. 
The panel cited three scientific articles 
in support of its position. The panel in 
Dermatology III also found Anergex in¬ 
effective despite nine cited references, 
since it found no support clinically or in 
the literature for the drug’s use. 

After the Commissioner notified Lem¬ 
mon on May 19, 1970, that the May 8, 
1970, regulations would apply to Anergex. 
Lemmon on June 15. 1970, replied stating 
that the May 8, 1970, regulation setting 
forth the procedural requirements are 
not applicable to Anergex, since its right 
to a hearing was fixed on March 19, 1960, 
and that erroneous conclusions were 
drawn by the NAS-NRC panels. Even 
though Lemmon alleges it is not governed 
by the May 8, 1970, regulations, it sub¬ 
mitted a factual analysis of the clinical 
and other investigational data. A review 
of Lemmon’s submission follows: 

I. "Treatment of Allergy in Children: 

A Double Blind Study”; Troncelliti, E. A., 
M.D.; Review of Allergy and Applied 
Immunology 19:403-407, July-August 
1965. Examination of the study clearly 
shows that it cannot be accepted as an 
adequate and well controlled study for 
the following reasons; 

(a) The selection of patients (sub¬ 
jects) is inadequate because the diag¬ 
nostic criteria for determining whether 
any patient had rhinitis, asthma, eczema, 
gastrointestinal disorders (food sensitiv¬ 
ity) , or urticaria is not stated, and there 
is no indication in the patient’s clinical 
records that skin tests, temperatures, 
physical examinations for swollen glands, 
or confirmatory laboratory tests were 
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conducted. In the protocol abstract and 
the article. Dr. Troncelliti indicated that 
laboratory studies including skin tests 
were to be conducted to confirm that the 
patients were suffering from an allergic 
reaction. There is no record that this was 
ever done. The personal patient and fam¬ 
ily histories are incomplete and there is 
no indication that any physical examina¬ 
tions were ever done. There were too 
many conditions (5) being studied for 
51 patients, and no real criteria were 
used to diagnose the patients for allergy 
conditions to make sure that a patient 
was suffering from an allergy and not 
something else. The clinical reports in¬ 
dicate that of the 30 patients allegedly 
suffering from rhinitis, about ten suffered 
from asthmatic bronchitis which is a 
disease condition, not an allergic condi¬ 
tion, where the allergy often improves 
when the underlying infection clears up. 

(b) In five of the rhinitis patients one 
or two other drugs were used (concomi¬ 
tant therapy). and in one case the drug 
was penicillin. It is difficult if not impos¬ 
sible to evaluate the effectiveness of any 
drug in a study where concomitant ther¬ 
apy is being employed. The fact con¬ 
comitant therapy was present was not 
mentioned in the article. 

(c) The final conclusions of the study 
are based on using all patients even 
though Dr. Troncelliti's diagnosis groups 
the patients separately. No evaluation 
was made as to Anergex's effectiveness 
in each allergic condition. It should be 
noted here that eczema is not a medical 
diagnosis, but a nonspecific term used 
to describe a number of disease 
conditions. 

(d) There is no indication what the 
placebo was. how it was prepared, or 
whether it caused pain at the site of in¬ 
jection [Anergex does cause pain at the 
site of injection (label and package in¬ 
sert)]. The protocol and article indicate 
this placebo had only the “appearance” 
of Anergex. Lemmon in its submission 
states a placebo should be similar in ap¬ 
pearance and pain producing properties. 

(e) It is apparent that Dr. Troncelliti 
in evaluating Anergex and the placebo 
has ignored the evaluations of slight and 
moderate improvement that appear in 
the clinical reports. If these two cate¬ 
gories are included, then the placebo 
might have been as effective in treating 
the conditions as Anergex. There is no 
explanation as to why the evaluations of 
slight and moderate improvement were 
not considered. 

n. “Non-Specific Therapy in Allergy: 
A Double Blind Study:” Abruzzi, W. A., 
M.D., and Silson, J. E., MX).; Clinical 
Medicine, 74:57-60. February 1967. Only 
the published article was submitted by 
Lemmon with no supporting clinical re¬ 
ports or raw data. This study cannot be 
considered for two reasons. The first is 
that William A. Abruzzi, MX)., was dis¬ 
qualified by the Food and Drug Admin¬ 
istration to conduct acceptable clinical 
studies on August 31, 1966, and has not 
been reinstated. On March 16, 1967, the 
then Commissioner of the Food and Drug 
Administration notified the Mulford Co„ 


then the holder of NDA 10-491, that Dr. 
Abruzzi had been disqualified as a clini¬ 
cal investigator and that it could only 
rely on his study if it supplied proof of 
the reliability of the study. The Presi¬ 
dent of Mulford on April 4, 1967. assured 
the Agency that the company would not 
seek to rely on Abruzzi's study unless it 
could accumulate supporting data. To 
this date the Agency has received noth¬ 
ing to support the reliability of the 
Abruzzi study. 

The second reason is that the article 
does not contain sufficient information to 
demonstrate that it is a well controlled 
double blind clinical study. 

(a) There is no showing that skin 
tests or other laboratory procedures were 
used to establish the diagnosis of the 
patient’s condition, 

(b) There is no indication how the 
placebo w r as prepared, whether it con¬ 
tained alcohol, and whether it caused 
pain on injection, and 

(c) What, if any. concomitant therapy 
occurred in the study is not noted. The 
Agency also finds it incredible that one 
physician could treat 143 outpatients for 
a series of 8 straight days including 
Saturday and Sundays and never have at 
least one patient miss an injection. 

m Lemmon states that the Agency 
cannot rely on two studies cited by one 
of the NAS-NRC panels to support its 
position. The agency is relying on its 
finding that there is a lack of any ade¬ 
quate and well controlled clinical studies. 
Lemmon is correct when it stated that 
studies that are not well controlled can¬ 
not be relied on. It is the lack of such 
studies that is the basis for the Agency 
withdrawing the approval of the NDA 
10-491, Anergex. 

IV. The Miscellaneous Clinical Re¬ 
ports, Physician Survey and Unpub¬ 
lished Clinical Studies, Physicians and 
Patients Reports are testimonials from 
physicians and others. These are un¬ 
acceptable as clinical proof. The two 
animal studies are not acceptable to 
prove the effectiveness of human drugs. 
Lemmon cited six allegedly partially con¬ 
trolled clinical studies which could pro¬ 
vide corroborative support for adequate 
and well controlled clinical studies re¬ 
garding efficacy, but since Lemmon has 
not met the requirement of supplying 
such studies, the partially controlled cor¬ 
roborative studies cannot raise a genuine 
and substantial issue of fact. 

V. Lemmon states that on March 19, 

1969, it supplied the Agency with all the 
information it had in regard to manu¬ 
facturing. identification, testing, and 
standardization. On September 19, 1969, 
the Agency published the amended notice 
finding the information insufficient The 
particulars are these: 

(a) The Agency found that the raw 
material controls were unsatisfactory 
because there is no reference infrared 
(IR) spectrum submitted for the pur¬ 
pose of establishing a standard against 
which the raw material would be tested. 
The IRs submitted only serve to prove 
that samples tested were similar. 

(b) Lemmon's letter of January 12, 

1970, indicated one active principal is 


pentadecylcatechol, but the letter fails to 
provide any assay specifications for pen¬ 
tadecylcatechol, nor does it indicate the 
amount present in each batch. 

(c) The laboratory controls on the 
finished dosage form of Anergex were 
unsatisfactory because there are no 
specifications and/or methods for deter¬ 
mining the specific activity or potency 
of the drug, which is necessary since the 
active ingredients have not been fully 
identified. There is no assay or specifi¬ 
cation for the ingredient benzyl alcohol. 

(d) The stability data is also unsatis¬ 
factory in that it consists of a toxicity 
study on one lot of Anergex to establish 
its stability after 5 years and 10 IR 
spectra obtained from 10 different lots. 
The ages of the lots when the IRs were 
determined was not submitted. A toxicity 
study does not prove stability, nor do IRs 
when there is no established reference 
standard infrared spectrum. Anergex is 
a solution and/or suspension and Lem¬ 
mon has offered no evidence that the 
drug is physically stable. The suspended 
material may precipitate or change size 
during storage. (Label: climatic condi¬ 
tions may increase the amount of sus¬ 
pended particles) Lemmon has done no 
studies on what effect precipitation or 
particle size changes have on effective¬ 
ness. These are only some of the con¬ 
trols lacking in the production of Aner¬ 
gex to assure and preserve the drug’s 
identity, strength, quality, and purity. 

Lemmon contends that the May 8. 
1970, regulations do not apply to good 
manufacturing practices. Clearly, these 
procedural regulations require the appli¬ 
cant who elects to avail himself of a 
hearing to provide a full factual analysis 
setting forth specific facts showing that 
there is a genuine and substantial issue 
of fact that requires a hearing (21 CFR 
130.14). Moreover, it would be a useless 
task for the Commissioner to grant a 
hearing on the manufacturing practices 
where the drug had been withdrawn be¬ 
cause there is a lack of substantial evi¬ 
dence of effectiveness. 

VI. Lemmon in its January 12, 1970, 
letter stated essentially the same things 
it had in its June 15, 1969, letter, except 
it requested that it should be heard on a 
proposal to limit the indications for 
Anergex to specific desensitization of 
Rhus Dermatitis (poison oak dermatitis). 
Lemmon has never offered Anergex for 
Rhus Dermatitis, nor has it submitted 
well controlled double blind clinical 
studies to demonstrate that Anergex 
would be effective for such use. Its effec¬ 
tiveness for Rhus dermatitis would 
hardly be a proper question for a hear¬ 
ing under this withdrawn notice. 

vn. The legal objections urged by 
Lemmon, including whether a right to 
hearing was fixed, have been resolved in 
Upjohn v. Finch, 432 F. 2d 944 (C.A. 6, 
1970); Pharmaceutical Manufacturers 
Assn. v. Richardson, 318 F. Supp. 301 
(D. Del., 1970) and Pfizer v. Richardson, 
434 F. 2d 536 (CA 2, 1970). 

Therefore, the Commissioner, pursuant 
to the provisions of the Federal Food, 
Drug, and Cosmetic Act (section 505 (e), 
52 Stat. 1052, as amended; 21 U.S.C. 
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355(e)) and under authority delegated 
to him (21 CFR 2.120), finds on the basis 
of new information before him with re¬ 
spect to Anergex NDA 10-491, evaluated 
together with the evidence available to 
him when the application was approved, 
that there is a lack of substantial evi¬ 
dence that the drug will have the effect 
it purports or is represented to have un¬ 
der the conditions of use prescribed, rec¬ 
ommended, or suggested in its labeling 
and that the methods used in and the 
facilities and controls used for the manu¬ 
facture, processing, and packing of the 
drug are inadequate to assure and pre¬ 
serve the drug’s identity, strength, qual¬ 
ity, and purity. 

For the foregoing reasons, approval of 
new drug application No. 10-491, and all 
amendments and supplements thereto, 
is withdrawn effective on the date of the 
signature of this document. 

Dated: May 31, 1971. 

Charles C. Edwards, 
Commissioner of Food and Drugs. 

|PR Doc.71-8163 Filed 6-10-71:8:47 am| 


ATOMIC ENERGY COMMISSION 

[Docket No. 50-3581 

CINCINNATI GAS & ELECTRIC CO. 

ET AL. 

Notice of Receipt of Application for 
Construction Permits and Facility 
Licenses; Time for Submission of 
Views on Antitrust Matter 

The Cincinnati Gas & Electric Co. 
(Cincinnati), Fourth and Main Streets, 
Cincinnati, OH 45202; Columbus and 
Southern Ohio Electric Co. (Columbus), 
215 North Front Street, Columbus, OH 
43215; and The Dayton Power and Light 
Co. (Dayton), 25 North Main Street. 
Dayton, OH 45401, pursuant to the 
Atomic Energy Act of 1954. as amended, 
have filed an application dated April 6, 
1970, for construction permits and fa¬ 
cility licenses to authorize construction 
and operation of two single cycle, forced 
circulation, boiling water nuclear reac¬ 
tors on a site on the east shore of the 
Ohio River, just north of Moscow and 
about 24 miles southeast of Cincinnati, 
in Washington Township, Clermont 
County, Ohio. In a subsequent amend¬ 
ment to the application, dated Decem¬ 
ber 15. 1970, the applicants amended the 
application to reflect a single unit. 

The proposed reactor, designated by 
the apiflicants as the Wm. H. Zimmer 
Nuclear Power Station Unit 1 (Zimmer 
Station), is designed for initial opera¬ 
tion at approximately 2,436 megawatts 
(thermal), with a net electrical output 
of approximately 807 megawatts. 

Cincinnati, Columbus, and Dayton will 
share undivided ownership of the pro¬ 
posed Zimmer Station as tenants in com¬ 
mon, and will share in the engineering 
and construction costs in proportion to 


their ownership interests as set forth in 
the application. Cincinnati, acting for 
itself and as agent for Columbus and 
Dayton, will have responsibility for the 
design, construction and operation of 
Zimmer Station. 

Any person who wishes to have his 
views on the antitrust aspects of the 
application presented to the Attorney 
General for consideration shall submit 
such views to the Commission within 
sixty (60) days after May 21, 1971. 

A copy of the application, including 
amendments, is available for public in¬ 
spection at the Commission’s Public 
Document Room, 1717 H Street NW., 
Washington, DC. and in the Clermont 
County Library. Third and Broadway, 
Batavia, OH. 

Dated at Bethesda, Md., this 14th day 
of May 1971. 

For the Atomic Energy Commission. 

Peter A. Morris, 

Director, 

Division of Reactor Licensing. 

|FR Doc.71-7039 Filed 5-20-71:8:45 am] 


CIVIL AERONAUTICS BOARD 

[Docket No. 20993; Order 71-6-221 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order Regarding Cargo Matters 

Issued under delegated authority, 
June 3,1971. 

By Order 71-5-91, dated May 19. 1971, 
action was deferred, with a view toward 
eventual approval, on an agreement em¬ 
bodied in the resolutions of the Traffic 
Conferences of the International Air 
Transport Association (IATA), and 
adopted as a result of the third meeting 
of the Cargo Traffic Procedures Commit¬ 
tee. The agreement, in addition to in¬ 
corporating various technical and pro¬ 
cedural changes to existing resolutions, 
incorporates two new resolutions which 
(a) provide for a documentation charge 
within TC-1 for the preparation of an 
air waybill, and (b) provides rules for 
the carriage of pets. 

In deferring action on the agreement, 
10 days were granted in which interested 
persons might file petitions in support 
of or in opposition to the proposed action. 
No petitions have been received within 
the filing period and the tentative con¬ 
clusions in Order 71-5-91 will herein be 
made final. 

Accordingly, it is ordered, That: 

Agreement CAB 22429, R-l through 
R-5, be and hereby is approved. 

This order will be published in the 
Federal Register. 

Tseal] Harry J. Zink, 

Secretary . 

[FR Doc.71-8186 Filed 6-10-71:8:49 am] 


[Docket No. 22628; Order 71-6-23J 

INTERNATIONAL AIR TRANSPORT 
ASSOCIATION 

Order Regarding Fare Matters 

Issued under delegated authority. 
June 3,1971. 

An agreement has been filed with the 
Board pursuant to section 412(a) of the 
Federal Aviation Act of 1958 (the Act) 
and Part 261 of the Board’s economic 
regulations, between various air carriers, 
foreign air carriers, and other carriers, 
embodied in the resolutions of Traffic 
Conference 2 and Joint Conferences 2-3 
and 1-2-3 of the International Air Trans¬ 
port Association (IATA). The agreement, 
which was adopted by mail votes, has 
been assigned the above-designated CAB 
agreement numbers. 

The agreement would provide for in¬ 
creases in certain normal and special 
fares applying to/from points in West/ 
West Central Africa. Except to the very 
limited extent that the agreement in¬ 
volves fares between such African points 
and Guam/Okinawa/American Samoa, it 
is not directly applicable in air trans¬ 
portation as defined by the Act. 

Pursuant to authority duly delegated 
by the Board in the Board’s regulations. 
14 CFR 385.14: 

1. It is not found, on a tentative basis, 
that the following resolutions, incorpo¬ 
rated in the agreement as indicated, are 
adverse to the public interest or in vio¬ 
lation of the Act: 

Agreement CAB 22433: IATA resolutions 

R-3- .. JT23( Mail 275)055. 

JT23 (Mall 275)065. 

JT123(Mail 666)058. 

JT123(Mall 666)068. 

2. It is not found that the following 
resolutions, which are incorporated in the 
agreement as indicated and which do 
not directly affect air transportation, are 
adverse to the public interest or in vio¬ 
lation of the Act: 

Agreement CAB 22433: lA TA resolutions 

R-l-.—.200(Mall 098)052. 

200(Mall 098)062. 

3. It is not found that Resolution 200 
(Mail 098) 072b, which is incorporated in 
Agreement CAB 22433, R-2, affects air 
transportation within the meaning of 
the Act. 

Accordingly , it is ordered. That: 

1. Action on Agreement CAB 22433, 
R^3, be and hereby is deferred with a 
view toward eventual approval: 

2. Agreement CAB 22433, R-l, be and 
hereby is approved: and 

3. Jurisdiction is disclaimed with re¬ 
spect to Agreement CAB 22433, R-2. 

Persons entitled to petition the Board 
for review of this order, pursuant to the 
Board’s regulations, 14 CFR 385.50, may, 
within 10 days after the date of service 
of this order, file such petitions in sup¬ 
port of or in opposition to our proposed 
action herein. 
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This order will be published in the 
Federal Register. 

[seal] Harry J. Zink, 

Secretary. 

IFR Doc.71-8187 Filed 6-10-71:8:49 am] 


[Docket No. 19923; Order 71-6-38] 

LIABILITY AND CLAIM RULES AND 
PRACTICES 

Order Expanding Issues 

Adopted by the Civil Aeronautics 
Board at its office in Washington, D.C., 
on the 7th day of June 1971. 

By order 70-7-121, dated July 24, 1970, 
the Board approved, pendente lite, cer¬ 
tain agreements of the U.S. scheduled 
route carriers arrived at in Board au¬ 
thorized discussions, and relating to lia¬ 
bility and claim rules and practices. In 
this order the Board attached condi¬ 
tions to its approval of some agreements 
and initiated an investigation as to 
whether such agreements were adverse 
to the public interest, or whether the tar¬ 
iff rules and practices related thereto 
were lawful. The Board further noted 
that: 

From the inception of this proceeding in 
August 1967 to date, the Board has received 
a substantial volume of correspondence on 
this subject from shippers and various 
shipper groups, the general public, and 
Members of the Congress. Much of such 
correspondence and other written presenta¬ 
tions is thoughtful and compelling, and the 
Board can only conclude, as it earlier indi¬ 
cated in 1967, that a substantial degree of 
public dissatisfaction has existed and will 
still exist with respect to the air carriers’ 
rules and practices concerning air freight 
llabUity and claims. 

With rare exception, however, protestants 
offer little opposition to the pending agree¬ 
ments of the carriers and their proposed rule 
changes, per se. Rather, the opposition has 
focused largely on what the carriers have 
not proposed to revise, and/or that their 
proposed revisions do not go far enough. 
Thus, it appears that the proposed revisions 
to these rules are considered typically to 
constitute an improvement, albeit a lesser 
one than most would have contemplated. 

In addition, the Board stated that: 

The Board Intends, at least initially, that 
the investigation be limited to the major 
Issues Just discussed. With regard to other 
rules and Issues of lesser import, which the 
carriers have not resolved, the Board will in¬ 
struct its staff to develop revised and im¬ 
proved rules to be circulated to the carriers 
and shippers, 10 which if adopted will obviate 
an Investigation thereof by the Board. We 
will not hesitate, however, to broaden the 
investigation to include other rules and is¬ 
sues should it appear that these informal 
procedures are not successful. 


15 In addition to rules directly concerned 
with liability, the Board also takes note of 
concern expressed by shippers with rules in¬ 
volving carrier terms of acceptance, as well 
as the numerous individual carrier exceptions 
throughout the carriers’ tariff. The staff ef¬ 
fort will therefore embrace these aspects 
as well. 


At this point, some 10 months after the 
investigation was first ordered, with lim¬ 
ited exceptions, the carrier parties have 
not implemented the approved agree¬ 
ments, either conditionally or uncondi¬ 
tionally. Moreover, there appears to be 
no basis to assume that there will be a 
meeting of the minds upon the rules and 
issues of lesser import outside of the 
forum of the investigation. We have de¬ 
cided, therefore, that the public interest 
will best be served by formally including 
these additional issues in the heretofore 
ordered investigation. While these rules 
were not included in the initial order of 
investigation, the Board, nonetheless, be¬ 
lieves that they are of considerable con¬ 
cern to air shippers and receivers; that 
they appear to create confusion and an¬ 
tagonism in the minds of many air cargo 
users; that they may be unlawful; and 
that they raise questions of public in¬ 
terest with respect to the carriers* * agree¬ 
ments on claims rules and practices. Not¬ 
withstanding this inclusion of these 
additional issues in the formal investiga¬ 
tion heretofore ordered, our action here¬ 
in will not preclude any stipulation by 
all parties as to a just and reasonable rule 
to replace one of those which we have 
brought or are here bringing into the 
investigation, and an exploration of such 
procedure within the framework of this 
investigation is encouraged. 

Specifically, the additional matters 
with which we are concerned involve 
(1) the different treatment of similar 
international traffic in some instances 
by the same carrier moving over a do¬ 
mestic segment and which is dependent 
upon the identity of the international 
carrier (Rule 2 *; Rule 10, ATP CAB No. 
8; Rule 5. ATP CAB No. 158); (2) form 
and content of the air shipping document 
(Rules 2 and 26); (3) dissimilar or un¬ 
published (in tariffs) carrier terms of 
acceptance, pickup, liability, handling, or 
delivery of goods (Rules 2, 12, 18, 22, 54 
(c), and 66; Rule 20, ATP CAB No. 19); 
(4) certain rates on tropical fish, inter 
alia (ATP CAB No. 158 a ); (5) a signifi¬ 
cant issue as to the obligation of the 
carrier to monitor shippers* documents 
(Rule 28); (6) remittance of (a) pro¬ 
ceeds from carrier sale of undelivered 
goods (Rule 38), or (b) c.o.d. fees (Rule 
66); (7) assessment of higher charges 
via carrier-specified routing than are 
available via alternate routing (Rule 42 
(A); Rule 20, ATP CAB No. 8); and (8) 
reserved air freight practices (Rules 44 
and 46). The foregoing rules may vari¬ 
ously limit the carriers* common carrier 
obligation to carry, or provide unsup¬ 


* Unless otherwise noted, all rule references 
refer to Official Air Freight Rules Tariff No. 
1-B, CAB No. 96. Airline Tariff Publishers, 
Inc., Agent (ATP). 

* The rates in question are applicable only 
when the shipper does not make a declaration 
of value, and are optional vis-a-vis higher 
rates with the usual declared value option, 
thus raising a substantive question of law¬ 
fulness. 


ported limitations upon the carriers* lia¬ 
bility, or the availability of full liability 
coverage for shippers, and may result 
in unreasonable provisions and unjust 
discrimination as among shipments and 
shippers. As before, the investigation of 
the foregoing will be further extended 
to embrace similar rules and practices 
in other domestic and international 
tariffs. 

Upon consideration of all relevant 
matters, the Board finds that these pro¬ 
visions may be unjust, unreasonable, un¬ 
justly discriminatory, unduly preferen¬ 
tial, unduly prejudicial, or otherwise 
unlawful, and that they should be in¬ 
vestigated, and will expand the issues in 
Docket 19923 to embrace the foregoing 
provisions, as well as comparable provi¬ 
sions of the carrier parties in other do¬ 
mestic and international tariffs. 

Accordingly, pursuant to the Federal 
Aviation Act of 1958, and particularly 
sections 204(a), 403, 404, 412, 414, and 
1002 thereof: 

It is ordered , That: 

1. The investigation, heretofore or¬ 
dered in Docket 19923 by Order 70-7-121, 
dated July 24, 1970, is hereby expanded 
to include a determination of whether 
the provisions of the rules contained in 
the enumerated tariffs listed in the at¬ 
tached Appendix A," to the extent they 
apply on behalf of the carrier parties in 
Docket 19923, and the rules, regulations, 
and practices affecting such provisions, 
are or will be unjust, unreasonable, un¬ 
justly discriminatory, unduly preferen¬ 
tial, unduly prejudicial, or otherwise un¬ 
lawful, and if found to be unlawful, to 
determine and prescribe the lawful pro¬ 
visions, and rules, regulations, or prac¬ 
tices affecting such provisions; 

2. The scope of said investigation is 
further expanded to include the issue of 
whether Agreement CAB 19891-A4 em¬ 
bodying the provisions of Rule 38 of Air¬ 
line Tariff Publishers, Inc., Agent’s Tariff 
CAB No. 96 is "adverse to the public inter¬ 
est or in violation of the Federal Aviation 
Act of 1958; and 

3. Copies of this order will be served 
upon all parties to the proceeding in 
Docket 19923. 

This order will be published in the Fed¬ 
eral Register. 

By the Civil Aeronautics Board. 

[seal] Harry J. Zink, 

Secretary. 

IFR Doc.71-8186 Filed 6-10-71;8:49 am] 

•Appendix A filed as part of the original 
document. 
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CIVIL SERVICE COMMISSION 

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 

Notice of Revocation of Authority To 
Make Noncareer Executive Assign¬ 
ment 

Under authority of § 9.20 of Civil Serv¬ 
ice Rule IX (5 CFR 9.20). the Civil Serv¬ 
ice Commission revokes the authority of 
the Department of Housing and Urban 
Development to fill by noncareer execu¬ 
tive assignment In the excepted service 
the position of Director, Office of Housing 
Management, Renewal and Housing 
Management. 

United States Civil Serv¬ 
ice Commission, 

[seal] James C. Spry, 

Executive Assistant to 
the Commissioners. 
(PR Doc.71-8194 Filed 6-10-71;8:50 ami 


DEPARTMENT OF JUSTICE 

Notice of Grant of Authority To Make 
Noncareer Executive Assignment 

Under authority of § 9.20 of Civil Serv¬ 
ice Rule IX (5 CFR 9.20), the Civil Serv¬ 
ice Commission authorizes the 
Department of Justice to fill by non- 
career executive assignment in the ex¬ 
cepted service the position of Chief, Con¬ 
sumer Affairs Section, Antitrust Division, 

United States Civil Serv¬ 
ice Commission, 

[seal] James C. Spry, 

Executive Assistant to 
the Commissioners. 
[FR Doc.71-8192 Filed 6-10-71;8:50 ami 


DEPARTMENT OF TRANSPORTATION 

Notice of Grant of Authority To Make 
Noncareer Executive Assignment 

Under authority of § 9.20 of Civil Serv¬ 
ice Rule IX (5 CFR 9.20), the Civil Serv¬ 
ice Commission authorizes the 
Department of Transportation to fill by 
noncareer executive assignment in the 
excepted service the position of Special 
Assistant to the Secretary (Field Coor¬ 
dination) , Office of the Secretary. 

United States Civil Serv¬ 
ice Commission, 

[seal] James C. Spry, 

Executive Assistant to 
the Commissioners. 
[FR Doc.71-8193 Filed 6-10-71;8:50 amj 


SMALL BUSINESS ADMINISTRATION 

Notice of Revocation of Authority To 
Make Noncareer Executive Assign¬ 
ment; Correction 

* n the Federal Register of May 13. 
1971 (F.R. Doc. 71-6692), on page 8823 
a notice of revocation of authority to 
make noncareer executive assignment 
lor the position of Associate General 


Counsel. Finance, Small Business Admin¬ 
istration, was published in error. 

United States Civil Serv¬ 
ice Commission. 

[seal! James C. Spry, 

Executive Assistant to 
the Commissioners. 

I FR Doc.71-8195 Filed 6-10-71 ;8:50 am] 

ENVIRONMENTAL PROTECTION 
AGENCY 

CELANESE CHEMICAL CO. 

Notice of Filing of Petition Regarding 
Pesticide Chemicals 

Pursuant to provisions of the Federal 
Food, Drug, and Cosmetic Act (sec. 408 
(d)(1), 68 Stat. 512; 21 U.S.C. 346a(d> 
(1)), notice is given that a petition (PP 
1F1143) has been filed by Celanese 
Chemical Co., 245 Park Avenue, New 
York, NY 10017, propo sing establishment 
of tolerances (21 CFR Part 420) for resi¬ 
dues of the fungicides acetic acid at 1.4 
percent and propionic acid at 0.6 percent 
in or on the raw agricultural commodi¬ 
ties grains of barley, corn, oats, sorghum, 
and wheat. 

The analytical method proposed in the 
petition for determining residues of the 
preservatives is a procedure in which the 
grain samples are ground and the acids 
extracted with a dilute pyridine solution. 
The samples are filtered and the acid 
titrated with standard sodium hydroxide. 

Dated: June 4, 1971. 

Lowell E. Miller, 
Acting Deputy Assistant Admin¬ 
istrator for Pesticides Pro¬ 
grams. 

|FR Doc.71-8204 Filed 6-10-7l;8:51 am) 


FEDERAL MARITIME COMMISSION 

(Docket No. 71-20; Special Permission 5345] 

CAL-HAWAIIAN FREIGHT, INC. 

General Increases in Rates in U.S. Pa¬ 
cific and Hawaiian Trade; First 
Supplemental Order 

By the original order in this proceeding 
served March 5, 1971, the Commission 
placed under investigation a general rate 
increase of the subject carrier, and sus¬ 
pended to and including July 7, 1971 
various revised pages to Tariff FMC-F 
No. 1. The Commission's order prohibits 
changes in tariff matter held in effect by 
reason of suspension, during the period of 
suspension, unless otherwise ordered by 
the Commission. 

By Special Permission Application No. 
1 authority is sought to depart from the 
terms of Rule 20(c) of Tariff Circular No. 
3 and the terms of the original order in 
this proceeding to permit the filing, upon 
not less than 1 day’s notice, Second Re¬ 
vised Page 30 and First Revised Page 31 


which will change tariff matter continued 
in effect by reason of suspension in this 
proceeding. 

A full investigation of the matters in¬ 
volved in the application having been 
made, which application is hereby re¬ 
ferred to and made a part hereof: 

It is ordered , That: 

1. Authority to depart from Rule 20(c) 
of Tariff Circular No. 3 and the terms 
of the order in Docket No. 71-20 to make 
the changes in rates and provisions as 
set forth in exhibits of Second Revised 
Page 30 and First Revised Page 31 in 
Special Permission Application No. 1, 
said changes to become effective on not 
less than 1 day’s notice, is hereby granted. 
The authority requested by Special Per¬ 
mission Application No. 1 to file a new 
rate on household refrigerators or freez¬ 
ers and to file a services fee rule on 
the advancement of charges, is hereby 
denied. 

2. The authority granted hereby does 
not prejudice the right of this Commis¬ 
sion to suspend and/or investigate any 
publications submitted pursuant thereto, 
either upon receipt of protest or upon 
the Commission’s own motion under sec¬ 
tion 3 of the Intercoastal Shipping Act, 
1933. 

3. Publications issued and filed under 
this authority shall bear the following 
notation: “Issued under authority of 
First Supplemental Order in Docket No. 
71-20 and Federal Maritime Commission 
Special Permission No. 5345.” 

4. This special permission does not 
modify any outstanding formal orders 
of the Commission except insofar as it 
allows the aforementioned changes, nor 
w T aive, except as herein authorized, any 
of the requirements of its rules relative 
to the construction and filing of tariff 
publications. 

By the Commission. 

[seal I Francis C. Hurney, 

Secretary. 

(FR Doc.71-8171 Filed 6-10-71:8:48 amj 
(Docket No. 71-49; Special Permission 53531 

GULF PUERTO RICO LINES, INC. 

General Increases in Rates in U.S. 

Gulf/Puerto Rico Trade; First Sup¬ 
plemental Order 

By the original order in this proceed¬ 
ing served April 30, 1971, the Commis¬ 
sion placed under investigation a gen¬ 
eral rate increase of the subject carrier, 
and suspended to and including Septem¬ 
ber 1, 1971, Supplement No. 7 and vari¬ 
ous revised pages to Tariff FMC-F No. 1. 
The Commission’s order prohibits 
changes in tariff matter held in effect by 
reason of suspension, during the period 
of suspension, unless otherwise ordered 
by the Commission. 

By Special Permission Application No. 
54 authority is sought to depart from 
the terms of Rule 20(c) of Tariff Cir¬ 
cular No. 3 and the terms of the original 
order in this proceeding to permit the 
filing, upon not less than 1 day’s notice, 
of certain revised pages which will 
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change tariff matter continued in effect 
by reason of suspension in this proceed¬ 
ing. Authority is further sought to ob¬ 
tain continuing special permission to 
make changes in rates and provisions 
held in effect by reason of suspension in 
said docket, upon lawful notice, but only 
to the extent that such changes will re¬ 
sult in a reduction in rates and charges. 

A full investigation of the matters in¬ 
volved in the application having been 
made, which application is hereby re¬ 
ferred to and made a part hereof: 

It is ordered , That: 

1. Authority to depart from Rule 20(c) 
of Tariff Circular No. 3 and the terms 
of the order in Docket No. 71-49 to make 
the changes in rates and provisions as 
set forth in the Appendix to Special Per¬ 
mission Application No. 54, said changes 
to become effective on full statutory no¬ 
tice, is hereby granted. The short notice 
authority requested by Special Permis¬ 
sion Application No. 54 is hereby denied. 

2. Authority is further granted to 
Gulf Puerto Rico Lines, Inc., to depart 
from the terms of Rule 20(c) of the Com¬ 
mission's Domestic Tariff Circular No. 3 
and the terms of the original order in 
Docket No. 71-49 to make changes in 
rates and provisions in its Tariff FMC-F 
No. 1 held in effect by reason of suspen¬ 
sion in said docket, upon lawful notice, 
but only to the extent that such changes 
will result in a reduction in rates or 
charges, unless otherwise authorized by 
the Commission. This authority extends 
to and including September 1, 1971. 

3. The authority granted hereby does 
not prejudice the right of this Commis¬ 
sion to suspend any publications sub¬ 
mitted pursuant thereto, either upon 
receipt of protest or upon the Commis¬ 
sion’s own motion under section 3 of the 
Intercoastal Shipping Act, 1933. 

4. Publications issued and filed under 
this authority shall bear the following 
notation: “Issued under authority of 
First Supplemental Order in Docket No. 
71-49 and Federal Maritime Commission 
Special Permission No. 5353.” 

5. This special permission does not 
modify any outstanding formal orders 
of the Commission except insofar as it 
allows the aforementioned changes and 
permits the statutory filing of reduced 
rates, nor waive, except as herein au¬ 
thorized, any of the requirements of its 
rules relative to the construction and 
filing of tariff publications. 

By the Commission. 

[seal] Francis C. Hurney, 

Secretary. 

IFR Doc.7i-8172 Filed 6-10-71:8:48 am] 


NOVO CORP. AND 
J. R. WILLEVER, INC. 

Notice of Agreement Filed 

Notice is hereby given that the follow¬ 
ing Agreement has been filed with the 
Commission for approval pursuant to 
section 15 of the Shipping Act. 1916, as 
amended (39 Stat. 733, 75 Stat. 763, 46 
U.S.C.814). 


Interested parties may inspect and 
obtain a copy of the agreement at the 
Washington office of the Federal Mari¬ 
time Commission, 1405 I Street NW., 
Room 1202; or may inspect the agree¬ 
ment at the Field Offices located at New 
York, N.Y., New Orleans, La., and San 
Francisco, Calif. Comments on such 
agreements, including requests for hear¬ 
ing. may be submitted to the Secretary, 
Federal Maritime Commission, Wash¬ 
ington, D.C. 20573, within 10 days after 
publication of this notice in the Federal 
Register. Any person desiring a hearing 
on the proposed agreement shall provide 
a clear and concise statement of the 
matters upon which they desire to ad¬ 
duce evidence. An allegation of dis¬ 
crimination or unfairness shall be 
accompanied by a statement describ¬ 
ing the discrimination or unfairness 
with particularity. If a violation of the 
Act or detriment to the commerce of 
the United States is alleged, the state¬ 
ment shall set forth with particularity 
the acts and circumstances said to con¬ 
stitute such violation or detriment to 
commerce. 

A copy of any such statement should 
also be forwarded to the party filing the 
agreement (as indicated hereinafter) 
and the statement should indicate that 
this has been done. 

Notice of agreement filed for approval 
by: 

Edward Schmeltzer, Esq., Morgan, Lewis & 
Bocklus, 1140 Connecticut Avenue NW., 
Washington, DC 20036. 

Agreement No. FF 71-3 between Novo 
Corp. (Novo) and J. R. Willever, Inc. 
(Willever), FMC License No. 540, is in¬ 
tended to secure Federal Martime Com¬ 
mission approval for an agreement 
whereby Novo will buy all of the out¬ 
standing stock of Willever. Novo will 
pay the stockholders of Willever a cash 
amount based on the net assets of Will¬ 
ever as of May 31, 1971, determined 
from an actual audited balance sheet, 
plus $25,000 less accrual of employee 
bonuses and Federal income taxes. 

J. R. Willever, Inc., holds Independ¬ 
ent Ocean Freight Forwarder License 
No. 540. Subsidiaries of Novo Corp. 
include: 

Barnett/Freeslate International Corp.—In¬ 
dependent Ocean Freight Forwarder Li¬ 
cense No. 865. 

Novo International Corp.—Independent 

Ocean Freight Forwarder License No. 773. 
Barnett International Forwarders, Inc. of 
California—Independent Ocean Freight 
Forwarder License No. 689. 

The stock purchase will not become 
effective until after the Federal Mari¬ 
time Commission approves the transac¬ 
tion. 

Dated: June 7,1971. 

By order of the Federal Maritime 
Commission. 

Francis C. Hurney, 
Secretary. 

[FR Doc.71-8173 Filed 6-10-71;8:48 am] 


FEDERAL POWER COMMISSION 

l Docket No. CP71-2891 

COLUMBIA LNG CORP. AND 
CONSOLIDATED SYSTEM LNG CO. 

Notice of Application 

June 9, 1971. 

Take notice that on June 4, 1971, 
Columbia LNG Corp. (Columbia LNG), 
20 Montchanin Road, Wilmington, DE 
19807, and Consolidated System LNG Co. 
(Consolidated). 445 West Main Street, 
Clarksburg, WV 26301, jointly filed in 
Docket No. CP71-289, an application 
pursuant to section 7(c) of the Natural 
Gas Act for a certificate of public con¬ 
venience and necessity authorizing the 
construction and operation of facilities 
for the receipt, storage, and regasifica¬ 
tion of liquefied natural gas (LNG) and 
transportation of regasified LNG, all as 
more fully set forth in the application 
which is on file with the Commission and 
open to public inspection. 

Specifically, applicants propose to con¬ 
struct and operate an LNG receiving ter¬ 
minal at Cove Point, Calvert County, 
Md., and approximately 82.6 miles of 36- 
inch pipeline from said terminal to a 
point of interconnection with the facili¬ 
ties of United Fuel Gas Co. (United) at 
United’s Loudoun Compressor Station 
in Loudoun County. Va. The proposed 
terminal facilities will consist of docking 
and receiving facilities, for the receipt of 
LNG from cryogenic tankers, insulated 
cryogenic tanks for the storage of ap¬ 
proximately 1,500,000 barrels of LNG, 
facilities for regasifleation of the LNG 
and other ancillary and auxiliary facili¬ 
ties. The estimated total cost of the.se 
pipeline and terminal facilities is $131,- 
145,000. Columbia LNG states that its 
portion of this cost will be approximately 
$67,148,000, which cost is to be financed 
by the issuance of common stock and 
installment promissory notes to its parent 
company, The Columbia Gas System Inc. 
Consolidated states that its portion of 
this total cost of construction will be 
approximately $63,997,000 which cost is 
to be financed by the sale of securities 
to its parent company, Consolidated 
Natural Gas Co. 

Applicants state that the capacity of 
these facilities when completed, in 1975, 
will be equivalent to approximately 
1,000,000 Mcf of vaporous gas per day. 
Columbia LNG proposes to sell to United 
annual volumes of regasified LNG 
equivalent to an average of approxi¬ 
mately 300,000 Mcf per day. Consolidated 
proposes to sell to Consolidated Gas Sup¬ 
ply Corp. annual volumes of regasified 
LNG equivalent to an average of approxi¬ 
mately 200,000 Mcf per day. 

Applicants filed information on the en¬ 
vironmental impact of the proposed proj¬ 
ect similar to that previously filed in the 
related import proceeding in Docket No. 
CP71-68 et al. 

It appears reasonable and consistent 
with the public interest in this case to 
prescribe a period shorter that 15 days 
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for the filing of protests and petitions 
to Intervene. Therefore, any person de¬ 
siring to be heard or to make any protest 
with reference to said application should 
on or before June 18, 1971, file with the 
Federal Power Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the require¬ 
ments of the Commission's rules of prac¬ 
tice and procedure (18 CFR 1.8 or 1.10) 
and the regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be con¬ 
sidered by it in determining the appro¬ 
priate action to be taken but will not 
serve to make the protestants parties to 
the proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to intervene 
in accordance with the Commission’s 
rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Power Commission by sections 7 
and 15 of the Natural Gas Act and the 
Commission’s rules of practice and pro¬ 
cedure, a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its own re¬ 
view of the matter finds that a grant 
of the certificate is required by the pub¬ 
lic convenience and necessity. If a peti¬ 
tion for leave to intervene is timely filed, 
or if the Commission on its own motion 
believes that a formal hearing is re¬ 
quired, further notice of such hearing 
will be duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for applicant to appear or 
be represented at the hearing. 

Kenneth F. Plumb, 
Acting Secretary. 

|PR Doc.71-8296 Filed 6-10-71;8:52 ami 


1 Docket No. CP71-290) 

CONSOLIDATED SYSTEM LNG CO. 

Notice of Application 

June 9, 1971. 

Take notice that on June 4, 1971, Con¬ 
solidated System LNG Co. (applicant), 
445 West Main Street, Clarksburg, WV 
26301, filed in Docket No. CP71-290 an 
application pursuant to section 7(c) of 
the Natural Gas Act for a certificate of 
public convenience and necessity author¬ 
izing the construction and operation of 
certain natural gas pipeline facilities and 
the employment of said facilities for the 
sale of natural gas to Consolidated Gas 
Supply Corp. (Consolidated Supply), for 
resale in interstate commerce, all as 
more fully set forth in the application 
which is on file with the Commission and 
open to public inspection. 

Specifically, applicant proposes to con¬ 
struct, in 1974, and operate approxi¬ 
mately 190.2 miles of 30-inch pipeline 
extending from a connection with facili¬ 
ties proposed to be constructed by appli¬ 


cant and Columbia LNG Co. (Columbia) 
in Loudoun County, Va., to a point of 
connection with the facilities of Consoli¬ 
dated Supply located in Clinton County, 
Pa. Applicant states that the purpose of 
the facilities proposed herein is to trans¬ 
port and sell up to 200,000 Mcf of re¬ 
gasified liquefied natural gas (LNG) per 
day to Consolidated Supply. The instant 
proposal is related to the proposed im¬ 
portation of LNG for which an appli¬ 
cation is pending in Docket No. CP71-68 
et al., and to the construction of an LNG 
receiving terminal proposed by applicant 
and Columbia in Docket No. CP71-289. 
The estimated costs of the facilities pro¬ 
posed herein is $46,122,800, which cost 
applicant states will be financed by the 
issuance of long-term promissory notes 
and common stock to its parent com¬ 
pany, Consolidated Natural Gas. Co. 

Applicant filed information on the en¬ 
vironmental impact of the proposed 
project similar to that previously filed in 
the related import proceeding in Docket 
No. CP71-68 et al. 

It appears reasonable and consistent 
with the public interest in this case to 
prescribe a period shorter than 15 days 
for the filing of protests or petitions to 
intervene. Therefore, any person desir¬ 
ing to be heard or to make any protest 
with reference to said application should 
on or before June 18, 1971, file with the 
Federal Power Commission, Washington, 
D.C. 20426, a petition to intervene or a 
protest in accordance with the require¬ 
ments of the Commission’s rules of prac¬ 
tice and procedure (18 CFR 1.8 or 1.10) 
and the regulations under the Natural 
Gas Act (18 CFR 157.10). All protests 
filed with the Commission will be con¬ 
sidered by it in determining the appro¬ 
priate action to be taken but will not 
serve to make the protestants parties to 
the proceeding. Any person wishing to 
become party to a proceeding or to par¬ 
ticipate as a party in any hearing therein 
must file a petition to intervene in ac¬ 
cordance with the Commission’s rules. 

Take further notice that, pursuant to 
the authority contained in and subject 
to the jurisdiction conferred upon the 
Federal Pow r er Commission by sections 7 
and 15 of the Natural Gas Act and the 
Commission’s rules of practice and pro¬ 
cedure, a hearing will be held without 
further notice before the Commission on 
this application if no petition to inter¬ 
vene is filed within the time required 
herein, if the Commission on its owm re¬ 
view of the matter finds that a grant of 
the certificate is required by the public 
convenience and necessity. If a petition 
for leave to intervene is timely filed, or 
if the Commission on its own motion be¬ 
lieves that a formal hearing is required, 
further notice of such hearing will be 
duly given. 

Under the procedure herein provided 
for, unless otherwise advised, it will be 
unnecessary for applicant to appear or be 
represented at the hearing. 

Kenneth F. Plumb, 
Acting Secretary . 

(FR Doc.71-8295 Filed 6-10-71 ;8:52 am] 


FEDERAL RESERVE SYSTEM 

MISSOURI BANCSHARES, INC. 

Order Approving Acquisition of Bank 

Stock by Bank Holding Company 

In the matter of the application of 
Missouri Bancshares. Inc., Kansas City. 
Mo., for approval of acquisition of 90.65 
percent or more of the voting , shares of 
Bank of Ferguson. Ferguson, Mo. 

There has come before the Board of 
Governors, pursuant to section 3(a)(3) 
of the Bank Holding Company Act of 
1956 (12 U.S.C. 1842(a)(3)) and § 222.3 
(a> of Federal Reserve Regulation Y (12 
CFR 222.3(a)), an application by Mis¬ 
souri Bancshares, Inc., Kansas City. Mo. 
(Applicant), a registered bank holding 
company, for the Board’s prior approval 
of the acquisition of 90.65 percent or 
more of the voting shares of Bank of 
Ferguson. Ferguson, Mo. (Bank). 

As required by section 3(b) of the Act. 
the Board gave written notice of receipt 
of the application to the Missouri Com¬ 
missioner of Finance and requested his 
views and recommendation. The Com¬ 
missioner indicated that he had no ob¬ 
jection to approval of the application. 

Notice of receipt of the application 
was published in the Federal Register 
on April 17, 1971 (36 F.R. 7328), pro¬ 
viding an opportunity for interested 
persons to submit comments and views 
with respect to the proposal. A copy of 
the application was forwarded to the 
U.S. Department of Justice for its con¬ 
sideration. Time for filing comments and 
views has expired and all those received 
have been considered. 

The Board has considered the applica¬ 
tion in the light of the factors set forth 
in section 3(c) of the Act, including the 
effect of the proposed acquisition on 
competition, the financial and mana¬ 
gerial resources and future prospects of 
the Applicant and the banks concerned, 
and the convenience and needs of the 
communities to be served, and finds that: 

Applicant, the fifth largest registered 
bank holding company and baulking or¬ 
ganization in Missouri, has 7 subsidiary 
banks with $395 million in deposits, rep¬ 
resenting approximately 3.8 percent of 
the total commercial bank deposits in the 
State. (All banking data are as of 
June 30, 1970, and reflect holding com¬ 
pany formations and acquisitions ap¬ 
proved by the Board to date.) Consum¬ 
mation of the proposal herein w r ould in¬ 
crease Applicant’s share of total deposits 
in the State to 4 percent, and Applicant 
would become the State’s fourth largest 
registered bank holding company and 
banking organization. 

Bank ($20.9 million deposits) the only 
bank in Ferguson, is the seventh,largest 
of the 12 banks in its service area, which 
is approximated by the northeast por¬ 
tion of St. Louis County, and holds 6.7 
percent of that area's deposits. Bank 
faces strong competition from the other 
area banks, three of which are affiliated 
with St. Louis-based holding com¬ 
panies. Applicant has two subsidiaries 
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located 18 and 30 miles from Bank, but 
the amount of competition between these 
subsidiaries and Bank appears to be 
minimal. None of Applicant's other sub¬ 
sidiary banks competes with Bank to any 
significant extent. Additionally, the de¬ 
velopment of such competition in the 
future is considered unlikely because of 
distances separating Applicant’s sub¬ 
sidiaries and Bank, the presence of nu¬ 
merous banking alternatives, and Mis¬ 
souri’s restrictive brandling law. Con¬ 
summation of the proposal may enhance 
competition by making Bank a more 
effective competitor in its service area. 
It does not appear that existing compe¬ 
tition would be eliminated, or significant 
potential competition foreclosed, by con¬ 
summation of Applicant’s proposal, or 
that there would be undue adverse effects 
on any bank in the area involved. 

On the basis of the record before it, 
the Board concludes that consummation 
of the proposed acquisition would not 
adversely affect competition in any rele¬ 
vant area. Considerations relating to the 
financial and managerial resources as 
they relate to Applicant, its subsidiaries, 
and Bank are regarded as consistent 
with approval of the application. Unlike 
the other area banks, Bank has been 
operated conservatively, and does not 
appear to have made a broad effort to 
meet the banking needs of area resi¬ 
dents. Applicant proposes to change this 
conservative policy and to establish new 
services, including trust services, payroll 
accounting, and an expanding consumer 
loan program, which should enable Bank 
to better serve the expanding needs of 
the area. These considerations relating 
to convenience and needs lend weight 
in support of approval of the application. 
It is the Board’s judgment that the pro¬ 
posed transaction would be in the public 
interest, and that the application should 
be approved. 

It is hereby ordered, For the reasons 
set forth above, that said application be 
and hereby is approved: Provided, That 
the acquisition so approved shall not be 
consummated fa) before the thirtieth 
calendar day following the date of this 
order or (b) later than 3 months after 
the date of this order, unless such period 
is extended for good cause by the Board, 
or by the Federal Reserve Bank of Kan¬ 
sas City pursuant to delegated authority. 

By order of the Board of Governors, 1 
June 7, 1971. 

[seal! Kenneth A. Kenyon, 

Deputy Secretary . 

[FR Doc.71-8144 Filed 6-10-71 ;8:45 am] 


1 Voting for this action: Chairman Burns 
and Governors Robertson, Mitchell, Daane, 
Malsel, Brimmer, and Sherrill. 


INTERIM COMPLIANCE PANEL 
(COAL MINE HEALTH AND 
SAFETY) 

ISLAND CREEK COAL CO. 

Applications for Renewal Permits; 
Notice of Opportunity for Public 
Hearing 

Applications for Renewal Permits for 
Noncompliance with the Electric Face 
Equipment Standard specified in the 
Federal Coal Mine Health and Safety 
Act of 1969 have been received as follows: 

(1) ICP Docket No. 3048 000. Island Creek 
Coal Co., North Branch Mine, USBM ID No. 
46 01309 0. Bayard. Grant County, W. Va.: 
ICP Permit No. 3048 014 (Galls Roof Bolter, 
Ser. No. 1110-67). 

ICP Permit No. 3048 015 (Jeffrey Ram Car, 
Ser. No. 34028). 

ICP Permit No. 3048 016 (Jeffrey Ram Car, 
Ser. No. 34029). 

In accordance with the provisions of 
section 305(a)(7) of the Federal Coal 
Mine Health and Safety Act of 1969 (83 
Stat. 742, et seq., Public Law 91-173), 
notice is hereby given that requests for 
public hearing as to an application for 
renewal may be filed within 15 days after 
publication of this notice. Requests for 
public hearing m ust b e completed in ac¬ 
cordance with 30 CFR Part 505 (35 F.R. 
11296, July 15, 1970), copies of which 
may be obtained from the Panel on 
request. 

Copies of renewal applications are 
available for inspection and requests for 
public hearing may be filed in the office 
of the Correspondence Control Officer, 
Interim Compliance Panel, Eighth Floor, 
1730 K Street NW., Washington, DC 
20006. 

George A. Hornbeck, 

Chairman , 

Interim Compliance Panel . 
June 8, 1971. 

[FR Doc.71-8166 Filed 6-10-71;8:47 am] 

OFFICE OF ECONOMIC 
OPPORTUNITY 

SECRETARY OF HEALTH, EDUCATION, 
AND WELFARE 

Delegation of Authority Regarding 
National Summer Youth Sports 
Program 

1. Pursuant to section 602(d) of the 
Economic Opportunity Act of 1964, as 
amended (hereinafter the “Act”), I here¬ 


by delegate to the Secretary of Health. 
Education, and Welfare (hereinafter the 
“Secretary”) such authority pursuant to 
section 222(a) of the Act as may be nec¬ 
essary for the purpose of carrying out 
a program to provide sports instruction 
and competition and supplemental health 
and nutrition services during the sum¬ 
mer of 1971 to youth living in metro¬ 
politan areas of concentrated poverty. 
The program shall be known as the “Na¬ 
tional Summer Youth Sports Program.” 
The Director of the Office of Economic 
Opportunity (hereinafter the “Director”) 
shall transfer to the Secretary such funds 
as the Director and the Secretary agree 
are necessary to finance this program. 

2. In connection with the foregoing 
delegation, I further delegate to the Sec¬ 
retary authority under section 225(b) to 
provide a separate allotment, assuring an 
equitable distribution of funds reflecting 
the relative incidence in each State of 
the needs to which this program is di¬ 
rected, of the funds transferred to him 
for this program. 

3. I further delegate to the Secretary 
such authority under sections 242,244(2). 
602, and 610-1 (c) of the Act as may bo 
necessary and appropriate in order to 
carry out his functions under this 
delegation. 

4. The powers hereby delegated shall 
be exercised in accordance with the pro¬ 
visions of the Economic Opportunity Act 
and with such memoranda of under¬ 
standing as may be entered into between 
the Secretary and the Director. 

5. All operating information, evalua¬ 
tion reports and other data concerning 
the program administered under this 
delegation shall be freely exchanged be¬ 
tween the Department of Health, Edu¬ 
cation, and Welfare and the Office of 
Economic Opportunity pursuant to sec¬ 
tions 602(d) and 633 of the Act. 

6. The powers hereby delegated may 
be redelegated by the Secretary, with or 
without authority for further redelega¬ 
tion. The Director shall be advised of all 
such redelegations. 

Dated: April 5, 1971. 

Frank Carlucci, 
Director, 

Office of Economic Opportunity. 

Approved: June 7,1971. 

Richard Nixon, 

President of the 
United States . 

(FR Doc.71-8206 Filed 6-10-71;8:51 am] 
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OFFICE OF MANAGEMENT AND 
BUDGET 

COST OF HOSPITAL AND MEDICAL 
CARE AND TREATMENT FURNISHED 
BY THE UNITED STATES 

Certain Rates Regarding Recovery 
From Tortiously Liable Third Persons 

By virtue of the authority vested in 
the President by section 2(a) of the Act 
of September 25, 1962 (76 Stat. 593; 42 
U.S.C. 2652), and delegated to the Direc¬ 
tor of the Office of Management and 
Budget by Executive Order No. 11541 
of July 1. 1970 (35 P.R. 10737), the fol¬ 
lowing rates are established for use in 
connection with the recovery, as author¬ 
ized by such Act, from tortiously liable 
third persons of the cost of hospital and 
medical care and treatment furnished by 
the United States (Part 43 of Chapter I 
of Title 28 of the Code of Federal Regu¬ 
lations), and have been determined to 
represent the reasonable value of hos¬ 
pital. nursing home, medical, surgical or• 
dental care and treatment (including 
prostheses and medical appliances) fur¬ 
nished or to be furnished: 

<a> For such care and treatment fur¬ 
nished by the United States in Federal 
hospitals and nursing homes, with the 
exception of Canal Zone Government 
hospitals— 

Effective 
July 1,1971, 
and thereafter 

Hospital care per inpatient day: 

Federal general and turberculosis 


hospitals-$61.00 

Federal mental hospitals_ 27. 00 

Veterans’ Administration nursing 

home units_ 20. 00 

Outpatient medical and dental treat¬ 
ment: 

Per facility visit_ 13. 00 


(b) For such care and treatment fur¬ 
nished at Government expense in a fa¬ 
cility not operated by the United States, 
the rates shall be the amounts expended 
by the United States for such care and 
treatment; 

(c) For such care and treatment at 
Canal Zone Government hospitals, the 
rates shall be those established, and in 
effect at the time the care and treatment 
is furnished, by the Canal Zone Govern¬ 
ment for such care and treatment fur¬ 
nished to beneficiaries of other United 
States Government agencies. 

For the period beginning July 1, 1971, 
file rates prescribed herein supersede 
those established by the Director of the 
Bureau of the Budget on June 23, 1970 
( 35F.R. 10531). 

George P. Shultz, 
Director , Office of 
Management and Budget . 

May 27, 1971, 

IFR Doc.71-6170 Filed 6-10-71;8:48 ami 


SECURITIES AND EXCHANGE 
COMMISSION 

(Files Nos. 7-3788—7-37941 

ALLEGHENY POWER SYSTEM, INC., 
ET AL. 

Notice of Applications for Unlisted 
Trading Privileges and of Oppor¬ 
tunity for Hearing 

June 7, 1971. 

In the matter of applications of the 
Cincinnati Stock Exchange for unlisted 
trading privileges in certain securities. 

The above-named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and Rule 
12f—1 thereunder, for unlisted trading 
privileges in the common stocks of the 
following companies, which securities are 
listed and registered on one or more 
other national securities exchanges: 


File No. 

Allegheny Power System, Inc_ 7-3788 

Arizona Public Service Co_ 7-3789 

Arkansas Louisiana Gas Co_ 7-3790 

Baltimore Gas & Electric Co_ 7-3791 

Boise Cascade Corp_ 7-3792 

Caterpillar Tractor Co_ 7-3793 

Central & Sout West Corp_ 7-3794 


Upon receipt of a request, on or before 
June 22, 1971, from any interested per¬ 
son, the Commission will determine 
whether the application with respect to 
any of the companies named shall be set 
down for hearing. Any such request 
should state briefly the title of the secu¬ 
rity in which he is interested, the nature 
of the interest of the person making the 
request, and the position he proposes to 
take at the hearing, if ordered. In addi¬ 
tion, any interested person may submit 
his views or any additional facts bear¬ 
ing on any of the said applications by 
means of a letter addressed to the Secre¬ 
tary, Securities and Exchange Commis¬ 
sion, Washington, D.C. 20549 not later 
than the date specified. If no one re¬ 
quests a hearing with respect to any par¬ 
ticular application, such application will 
be determined by order of the Commis¬ 
sion on the basis of the facts stated 
therein and other information contained 
in the official files of the Commission per¬ 
taining thereto. 

For the Commission (pursuant to dele¬ 
gated authority). 

TsealI Theodore L. Humes, 

Associate Secretary . 

|FR Doc.71-8176 Filed 6-10-71 ;8:48 am( 


(Files Nos. 7-3795—7-38011 

CONSUMERS POWER CO. ET AL. 

Notice of Applications for Unlisted 
Trading Privileges and of Oppor¬ 
tunity for Hearing 

June 7,1971. 

In the matter of applications of the 
Cincinnati Stock Exchange for unlisted 


trading privileges in certain securities. 

The above-named national securities 
exchange lias filed applications with the 
Securities and Exchange Commission 
pursuant to section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and Rule 
12f-l thereunder, for unlisted trading 
privileges in the common stocks of the 
following companies, which securities are 
listed and registered on one or more other 
national securities exchanges: 

File No. 


Consumers Power Co_ 7-3795 

Florida Power Corp_ 7-3796 

Florida Power & Light Co_ 7-3797 

General Tire & Rubber Co_ 7-3798 

Houston Lighting & Power Co_ 7-3799 

Idaho Power Co_ 7-3800 


Kaiser Aluminum & Chemical Corp.. 7-3801 

Upon receipt of a request, on or before 
June 22,1971,from any interested person, 
the Commission will determine whether 
the application with respect to any of 
the companies named shall be set down 
for hearing. Any such request should 
state briefly the title of the security in 
w r hich he is interested, the nature of the 
interest of the person making the request, 
and the position he proposes to take at 
the hearing, if ordered. In addition, any 
interested person may submit his views 
or any additional facts bearing on any 
of the said applications by means of a 
letter addressed to the Secretary, Secu¬ 
rities and Exchange Commission, Wash¬ 
ington, D.C. 20549 not later than the date, 
specified. If no one requests a hearing 
with respect to any particular applica¬ 
tion, such application will be determined 
by order of the Commission on the basis 
of the facts stated therein and other in¬ 
formation contained in the official files 
of the Commission pertaining thereto. 

For the Commission (pursuant to dele¬ 
gated authority). 

[seal! Theodore L. Humes, 

Associate Secretary . 

(FR Doc.71-8177 Filed 6-10~71;8:48 ami 


(70-5028J 

EASTERN UTILITIES ASSOCIATES ET AL. 

Notice of Proposed Issue and Sale of 
Notes by Holding Company and 
Subsidiary Companies to Banks and 
Open Account Advances by Hold¬ 
ing Company to Subsidiary Com¬ 
pany 

June 7,1971. 

In the matter of Eastern Utilities As¬ 
sociates, Post Office Box 2333, Boston, MA 
02107; Blackstone Valley Electric Co.. 
Post Office Box 1111, Lincoln, RI 02865; 
Brockton Edison Co., 36 Main Street. 
Brockton, MA 02403; Fall River Electric 
Light Co.. 85 North Main Street, Fall 
River, MA 02772; and Montaup Electric 
Co., Post Office Box 391, Fall River, MA 
02772. 

Notice is hereby given that Eastern 
Utilities Associates (EUA), a registered 
holding company, and its four electric 
utility subsidiary companies, Blackstone 
Valley Electric Co. (Blackstone), Brock¬ 
ton Edison Co. (Brockton). Fall River 
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Electric Light Co. (Pall River), and Mon- 
taup Electric Co. (Montaup), have filed 
an application-declaration with this 
Commission pursuant to the Public Util¬ 
ity Holding Company Act of 1935 (Act), 
designating sections 6(a)(1), 7, 12(b), 
and 12(f) of the Act and Rules 45(a) and 
50(a)(2) promulgated thereunder as 
applicable to the proposed transactions. 
All interested persons are referred to the 
application-declaration, which is sum¬ 
marized helow, for a complete statement 
of the proposed transactions. 


The notes to banks will be dated as of 
the date of issuance, will bear interest 
at a rate not to exceed the prime rate 
on the date of issuance (presently 5 Vr 
percent per annum) and will be prepay¬ 
able in whole or in part without penalty. 
Notes issued after July 1, 1971, and prior 
to October 1, 1971, will mature on Octo¬ 
ber 1, 1971, and all notes issued on and 
after October 1, 1971, and prior to Janu¬ 
ary 3, 1972, will mature on January 3, 
1972. The advances by EUA to Black- 
stone and Brockton will be subordinated 
to the rights of the preferred stockhold¬ 
ers of Blackstone and Brockton, respec¬ 
tively, to receive dividends and in liqui¬ 
dation if, and so long as, (a) preferred 
stock dividends are in arrears (or in the 
event of liquidation, the liquidation 
rights of preferred stockholders have not 
been satisfied) and (b) the sum of the 
advances from EUA, the notes payable 
to banks and all other securities repre¬ 
senting unsecured debt, maturing in less 
than 10 years, exceeds 10 percent of the 
company’s secured debt, capital stocks, 
premium and surplus. The advances will 
bear interest payable on October 1, 1971, 
and January 3, 1972, at the prime rate 
in effect at the First National Bank of 
Boston on those respective dates or the 
rate at which EUA is then borrowing 
from said Bank, w’hichever is lower, ex¬ 
cept that to the extent advances are 
made hereunder from the proceeds of 
issuance by EUA of its $17 million 5-year 
unsecured promissory notes (Holding 
Company Act Release No. 17085), such 
advances shall bear interest payable at 
the rate incurred by EUA. 

Blackstone expects to have outstand¬ 
ing, at July 1,1971, an estimated $9,100,- 
000 principal amount of short-term 
loans, including at $4,400,000 loan from 
EUA; Brockton, Fall River and Montaup 
except to have outstanding principal 


EUA, Blackstone, Brockton, Fall River, 
and Montaup propose to issue and sell 
short-term, unsecured, promissory notes 
to banks, and, in the cases of Blackstone, 
Brockton, and Fall River, to also receive 
open-account advances from EUA, from 
time to time during the period beginning 
July 1, 1971, and ending January 3, 1972, 
in the maximum aggregate amounts to be 
outstanding at any one time, as shown 
below: 


amounts of short-term notes of $13 mil¬ 
lion, including $10,800,000 loan from 
EUA, $7,100,000, including $1,800,000 
loan from EUA, and $7,200,000. respec¬ 
tively. The proceeds from the proposed 
notes and advances will be used in part 
by the respective companies to meet cash 
requirements for construction and to pay 
short-term loans at or prior to maturity. 

Blackstone, Brockton, or Fall River 
may prepay its notes to banks, in whole 
or in part, by the use of an advance from 
EUA, or may repay an advance from 
EUA with the proceeds of notes issued to 
banks. Any advance from EUA for such 
purpose will bear interest, for the unex¬ 
pired term of the prepaid note, at the 
lower of the prime rate or the rate borne 
by the prepaid note. If the interest rate 
on a note issued to a bank for the pur¬ 
pose of obtaining funds to repay an ad¬ 
vance from EUA shall exceed the rate 
on the advance being repaid, EUA shall 
reimburse or credit Blackstone, Brock¬ 
ton, or Fall River, as the case may be, 
for the added interest required for the 
term of the note so issued. 

In the event of any permanent financ¬ 
ing by any of the borrowing companies 
(with the exception of permanent financ¬ 
ing by EUA the proceeds of which are 
applied to the payment or prepayment 
of its 5-year note), the net cash proceeds 
therefrom will be applied to the payment 
of its short-term note indebtedness or 
advances from EUA then outstanding, 
and the maximum amount of short-term 
note indebtedness and advances to be 
outstanding at any one time, as pro¬ 
posed herein, will be reduced by the 
amount of the proceeds of such perma¬ 
nent financing. 

The application-declaration states 
that no State commission and no Federal 
commission, other than this Commis¬ 
sion, has jurisdiction over the proposed 


transactions. The fees and expenses to 
be incurred in connection with the pro¬ 
posed transactions are to be supplied by 
amendment. 

Notice is further given that any inter¬ 
ested person may, not later than June 28, 
1971, request in writing that a hearing 
be held in respect of such matters, stat¬ 
ing the nature of his interest, the rea¬ 
sons for such request, and the issues of 
fact or law raised by the application- 
declaration which he desires to contro¬ 
vert; or he may request that he be noti¬ 
fied should the Commission order a 
hearing in respect thereof. Any such re¬ 
quest should be addressed: Secretary, 
Securities and Exchange Commission. 
Washington, D.C. 20549. A copy of such 
request should be served personally or by 
mail (airmail if the person being served 
is located more than 500 miles from the 
point of mailing) upon the applicants- 
declarants at the above-stated addresses, 
and proof of service (by affidavit or, in 
case of an attorney at law, by certificate» 
should be filed with the request. At any 
time after said date, the application- 
declaration, as filed or as it may be 
amended, may be granted and permitted 
to become effective, as provided in Rule 
23 of the general rules and regulations 
promulgated under the Act, or the Com¬ 
mission may grant exemption from such 
rules as provided in Rules 20(a) and 100 
thereof, or take such other action as it 
may deem appropriate. Persons who re¬ 
quest a hearing or advice as to whether 
a hearing is ordered, will receive notice 
of further developments in this matter. 
Including the date of the hearing (if 
ordered) and any postponements thereof. 

For the Commission, by the Division of 
Corporate Regulation, pursuant to 
delegated authority. 

[seal! Theodore L. Humes, 

Associate Secretary. 

[FR Doc.71-8181 Piled 6-10-71;8:49 am] 


l Pile No. 1-4692) 

FAS INTERNATIONAL, INC. 

Order Suspending Trading 

June 4,1971. 

The common stock, 2 cents par value 
and the 5 percent convertible subordi¬ 
nated debentures due 1989 of FAS Inter¬ 
national, Inc., being traded on the New 
York Stock Exchange, Inc., pursuant to 
provisions of the Securities Exchange 
Act of 1934 and all other securities of 
FAS International, Inc., being traded 
otherwise than on a national securities 
exchange; and 

It appearing to the Securities and Ex¬ 
change Commission that the summary 
suspension of trading in such securities 
on such exchange and otherwise than on 
a national securities is required in the 
public interest and for the protection of 
investors: 

It is ordered, Pursuant to sections 
15(c)(5) and 19(a)(4) of the Securities 
Exchange Act of 1934, that trading in 
such securities on the above mentioned 
exchange and otherwise than on a na¬ 
tional securities exchange be s ummar ily 


[Thousands of dollars] 


EUA Blackstone Brockton Fall River Montaup 


$2,300 


1,200 . 


The Chase Manhattan Bank (N.A.).Ncw York.N.Y.. 

Industrial National Bank of Rhode Island, Providence, 

R.I.. 

Rhode Island Hospital Trust National Bank, Provi¬ 
dence, R.I.....— 1,200 . 

The First National Bank of Boston, Boston, Mass.— $6,400 - 

State Street Bank and Trust Co., Boston, Mass... 

Plymouth Home National Bank, Brockton, Maas---. 

First County National Bauk, Brockton, Mass---- 

B.M.C. Durfee Trust Co., Fall River, Mass... 

Fall River Trust Co., Fall River, Mass. ..... 

Fail River National Bank, Fall River, Mass..... 


$800 


$2,300 


$4,200 


900 

900 _ 

400 .... 
300 .... 


2,400 


4,300 


660 . 

700 . 

260 . 


Total from banks. 


6,400 


EUA. _ 

Maximum amount of aggregate short-term borrowings 
horn banks and advances from E UA to be outstanding 
at any ono time------ 6,400 


4,700 

9,800 


3,300 

10,800 


6,300 

1,800 


8,600 


14,600 


8,100 


8,600 
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suspended, this order to be effective for 
the period June 6, 1971, through June 15. 
1971. 

By the Commission. 

[seal] Theodore L. Humes, 

Associate Secretary. 

|FR Doc.71-8182 Filed 6-10-71 ;8:49 ami 

[File Nos. 7-8802—7-38071 

KIMBERLY-CLARK CORP. ET AL. 


Stock Exchange for unlisted trading 
privileges in a certain security. 

The above-named national securities 
exchange has filed an application with 
the Securities and Exchange Commission 
pursuant to section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and 
Rule 12f-l thereunder, for unlisted trad¬ 
ing privileges in the common stock of the 
following company, which security is 
listed and registered on one or more other 
national securities exchange: 


Notice of Applications for Unlisted 
Trading Privileges and of Oppor¬ 
tunity for Hearing 

June 7,1971. 

In the matter of applications of the 
Cincinnati Stock Exchange for unlisted 
trading privileges in certain securities. 

The above-named national securities 
exchange has filed applications with the 
Securities and Exchange Commission 
pursuant to section 12(f)(1)(B) of the 
Securities Exchange Act of 1934 and Rule 
12f—1 thereunder, for unlisted trading 
privileges in the common stocks of the 
following companies, which securities are 
listed and registered on one or more other 
national securities exchanges: 

File No. 


Kimberly-Clark Corp_ 7-3802 

S S. Kresge Co__.- 7-3803 

Long Island Lighting Co__ 7-3804 

Middle South Utilities, Inc. 7-3805 

Montana Power Co_ 7-3806 

Occidental Petroleum Corp_ 7-3807 


Upon receipt of a request, on or before 
June 22, 1971, from any interested per¬ 
son. the Commission will determine 
whether the application with respect to 
any of the companies named shall be 
set down for hearing. Any such request 
should state briefly the title of the se¬ 
curity in which he is interested, the 
nature of the interest of the person mak¬ 
ing the request, and the position he pro¬ 
poses to take at the hearing, if ordered. 
In addition, any interested person may 
submit his views or any additional facts 
bearing on any of the said applications 
by means of a letter addressed to the 
Secretary, Securities and Exchange Com¬ 
mission. Washington, D.C. 20549 not later 
than the date specified. If no one requests 
a hearing with respect to any particular 
application, such application will be de¬ 
termined by order of the Commission on 
the basis of the facts stated therein and 
other information contained in the offi¬ 
cial files of the Commission pertaining 
thereto. 

For the Commission < pursuant to dele¬ 
gated authority). 

( seal I Theodore If. Humes, 

Associate Secretary. 

(PR Doc.71-8178 Filed 6-10-71; 8:48 am) 

[File No. 7-38081 

LOEWS CORP. (DELAWARE) 

Notice of Application for Unlisted 

Trading Privileges and of Oppor¬ 
tunity for Hearing 

June 7,1971. 

In the matter of application of 
the Philadelphia-Baltimore-Washington 


Loews Corp. (Delaware. File No. 7-3808). 

Upon receipt of a request, on or before 
June 22, 1971, from any interested per¬ 
son, the Commission will determine 
whether the application shall be set down 
for hearing. Any such request should 
state briefly the nature of the interest of 
the person making the request and the 
position he proposes to take at the hear¬ 
ing. if ordered. In addition, any inter¬ 
ested person may submit his views or 
any additional facts bearing on the said 
application by means of a letter ad¬ 
dressed to the Secretary, Securities and 
Exchange Commission, Washington, D.C. 
20549 not later than the date specified. If 
no one requests a hearing, this applica¬ 
tion will be determined by order of the 
Commission on the basis of the facts 
stated therein and other information 
contained in the official files of the Com¬ 
mission pertaining thereto. 

For the Commsision (pursuant to dele¬ 
gated authority). 

[seal 1 Theodore L. Humes. 

Associate Secretary. 

|FR Doc.71-8180 Filed 6-10-71:8:49 am) 


(FUeNo. 7-3809) 

SCHERING-PLOUGH CORP. 

Notice of Application for Unlisted 
Trading Privileges and of Oppor¬ 
tunity for Hearing 

June 7,1971. 

In the matter of application of the 
Pacific Coast Stock Exchange for un¬ 
listed trading privileges in a certain 
security. 

The above-named national securities 
exchange has filed an application with 
the Securities and Exchange Commis¬ 
sion pursuant to section 12(f)(1)(B) of 
the Securities Exchange Act of 1934 and 
Rule 12f—1 thereunder, for unlisted trad¬ 
ing privileges in the common stock of 
the following company, which security 
is listed and registered on one or more 
other national securities exchange: 

Schering-Plough Corp.. File No. 7-3809. 

Upon receipt of a request, on or be¬ 
fore June 22. 1971, from any interested 
person, the Commission will determine 
whether the application shall be set 
down for hearing. Any such request 
should state briefly the nature of the 
interest of the person making the request 
and the position he proposes to take at 
the hearing, if ordered. In addition, any 
interested person may submit his views 
or any additional facts bearing on the 
said application by means of a letter 
addressed to the Secretary, Securities 


and Exchange Commission, Washington, 
D.C. 20549 not later than the date speci¬ 
fied. If no one requests a hearing, this 
application will be determined by order 
of the Commission on the basis of the 
facts stated therein and other informa¬ 
tion contained in the official files of the 
Commission pertaining thereto. 

For the Commission (pursuant to 
delegated authority). 

[seal! Theodore L. Humes, 

Associate Secretary. 

|FR Doc.71-8179 Filed 6-10-71:8:49 am| 

INTERSTATE COMMERCE 
COMMISSION 

EAGLE MOTOR LINES, INC., ET AL. 
Assignment of Hearings 

June 8.1971. 

Cases assigned for hearing, postpone¬ 
ment, cancellation or oral argument ap¬ 
pear below and will be published only 
once. This list contains prospective 
assignments only and does not include 
cases previously assigned hearing dates. 
The hearings will be on the issues as 
presently reflected in the Official Docket 
of the Commission. An attempt will be 
made to publish notices of cancellation 
of hearings as promptly as possible, but 
interested parties should take appropri¬ 
ate steps to insure that they are notified 
of cancellation or postponements of 
hearings in which they are interested. 

MC 73165 Sub 292, Eagle Motor Lines, Inc., 
assigned June 28. 1971, in the Moot Court¬ 
room. The College of Law. the Ohio State 
University, 1659 North High Street, Co¬ 
lumbus. Ohio. 

MC 83835 Sub 79, Wales Transportation. 
Inc., assigned June 28, 1971, in the Moot 
Courtroom, The College of Law, The Ohio 
State University, 1659 North High Street. 
Columbus. Ohio. 

FD 26268, Chicago, Milwaukee, St. Paul & 
Pacific Railroad Co., now assigned July 22. 
1971, at Green Bay, Wis., at the Court¬ 
house Annex, Second Floor, 125 South Ad¬ 
ams Street. 

FD 26496, Norfolk Southern Railway Co.— 
Abandonment—Portion of its Bayboro 
Branch Line in Craven and Pamlico 
Counties. N.C., assigned July 19. 1971, at 
New Bern. N.C., in U.S. District Courtroom 
(Judge Larkin’s Courtroom) 401 Middle 
Street. 

MC-115841 Sub 386. Colonial Refrigerated 
Transportation Inc., assigned July 19, 
1971, at Sioux City, Iowa, in Second Floor 
Jury Room. Federal Building, Sixth and 
Douglas Streets. 

MC-115841 Sub 387. Colonial Refrigerated 
Transportation Inc., assigned July 26, 
1971, at Sioux City. Iowa, in Second Floor 
Jury Room, Federal Building. Sixth and 
Douglas Streets. 

MC 113678 Sub 407. Curtis, Inc., assigned 
July 23. 1971, in Room 1430, Federal Build¬ 
ing-Courthouse. Denver, Colo. 

MC 114211 Sub 149. Warren Transport, Inc., 
assigned July 19, 1971, in Room 1430, Fed¬ 
eral Building-Courthouse, Denver, Colo. 
MC 115524 Sub 14, William P. Bursch. doing 
business as Bursch Trucking Co., assigned 
July 26. 1971. in Room 1430. Federal Build¬ 
ing-Courthouse, Denver’. Colo. 
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MC 134968 Sub l f Bert F. Jones, doing busi¬ 
ness as Mitey Bee Xpress. assigned July 22, 
1971, In Room 1430, Federal Building- 
Courthouse, Denver. Colo. 

MC 135082, Bursch Trucking, Inc., assigned 
July 26, 1971, in Room 1430, Federal 
Building-Courthouse, Denver. Colo. 

MC 2860 Sub 87, National Freight Inc., as¬ 
signed July 15, 1971, in Room 1430. Fed¬ 
eral Building-Courthouse, Denver. Colo. 

FD 26446, Atchison, Topeka & Santa Fe 
Railway Co. Abandonment in Prowers, 
Bent, & Otero Counties, Colo., assigned 
July 22, 1971, In the City Council Cham¬ 
bers. Second Floor. City Hall, Pueblo, 
Colo. 

MC 31389 Sub 134, McLean Trucking Co., as¬ 
signed July 19, 1971, for continued hearing 
in Room 914, Federal Building, 167 Main 
Street. Memphis, Tenn. 

MC 31364 Sub 4, Francis Hill, doing business 
as Hill Furniture Carriers, assigned July 26, 
1971, at the Offices of Interstate Com¬ 
merce Commission, Washington, D.C. 

MC 114457 Sub 93, Dart Transit Co., assigned 
July 26, 1971, at Chicago. HI., in Room 
1630, Everett McKinley Dirksen Building, 
219 South Dearborn Street. 

MC 134784 Sub 1, Transportes Hispanos. Inc., 
assigned July 19. 1971, at Chicago, Ill., in 
Room 1630, Everett McKinley Dirksen 
Building, 219 South Dearborn Street. 

MC 135254, Fernando Mireles. doing business 
as Transporters ‘'Azteca'*, Ltd., assigned 
July 19, 1971, at Chicagi, HI., in Room 1630. 
Everett McKinley Dirksen Building, 219 
South Dearborn Street. 

[seal] Robert L. Oswald, 

Secretary. 

[FR Doc.71-8196 Filed 6-10-71;8:50 am] 


FOURTH SECTION APPLICATION 
FOR RELIEF 

June 8, 1971. 

Protests to the granting of an applica¬ 
tion must be prepared in accordance 
with Rule 1100.40 of the general rules 
of practice (49 CFR 1100.40) and filed 
within 15 days from the date of publica¬ 
tion of this notice in the Federal 
Register. 

Long*-and-Short Haul 

FSA No. 42223— Salt from Stafford, 
Tex . Filed by Southwestern Freight Bu¬ 
reau, agent, (No. B-244), for interested 
rail carriers. Rates on salt, common (so¬ 
dium chloride), evaporated or rock, plain 
or iodized, in carloads, as described in 
the application, from Stafford, Tex., to 
Illinois Freight Association, northern, 
southern, and western trunkline terri¬ 
tories, as described in the application. 

Grounds for relief—Market competi¬ 
tion, rate relationship, short-line dis¬ 
tance formula and grouping. 

Tariffs—Supplements 75 and 202 to 
Southwestern Freight Bureau, Agent, 
tariffs ICC 4883 and 4691, respectively. 
Rates are published to become effective 
on July 5, 1971. 

By the Commission. 

[seal] Robert L. Oswald, 

Secretary . 

[FR Doc.71-8197 Filed 6-10-71;8:50 am] 


[Notice 309] 

MOTOR CARRIER TEMPORARY 
AUTHORITY APPLICATIONS 

June 7, 1971. 

The following are notices of filing of 
applications for temporary authority 
under section 210a(a) of the Interstate 
Commerce Act provided for under the 
new rules of Ex Parte No. MC-67 (49 
CFR Part 1131), published in the Fed¬ 
eral Register, issue of April 27, 1965, 
effective July 1, 1965. These rules provide 
that protests to the granting of an ap¬ 
plication must be filed with the field 
official named in the Federal Register 
publication, within 15 calendar days after 
the date of notice of the filing of the 
application is published in the Federal 
Register. One copy of such protests must 
be served on the applicant, or its au¬ 
thorized representative, if any, and the 
protests must certify that such service 
has been made. The protests must be spe¬ 
cific as to the service which such pro- 
testant can and will offer, and must 
consist of a signed original and six copies. 

A copy of the application is on file, 
and can be examined at the Office of the 
Secretary, Interstate Commerce Commis¬ 
sion, Washington, D.C., and also in field 
office to which protests are to be 
transmitted. 

Motor Carriers of Property 

No. MC 3255 (Sub-No. 10 TA). filed 
May 28, 1971. Applicant: PEP TRUCK¬ 
ING CO., INC., 386 Henderson Street, 
Jersey City, NJ 07302. Applicant’s repre¬ 
sentative: George A. Olsen, 69 Tonnele 
Avenue, Jersey City. NJ 07306. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Brick and paving block, 
from Jersey City, N.J., and Flushing, 
N.Y., to New Haven, Cdnn., for 150 days. 
Supporting shipper: Hastings Pavement 
Co., Inc., 49 Water Mill Lane, Great Neck. 
Long Island, NY 11021. Send protests to: 
District Supervisor Robert E. Johnston, 
Bureau of Operations, Interstate Com¬ 
merce Commission, 970 Broad Street, 
Newark, NJ 07102. 

No. MC 61403 (Sub-No. 213 TA), filed 
May 26, 1971. Applicant: THE MASON 
AND DIXON TANK LINES, INC., East¬ 
man Road, Post Office Box 969, Kings¬ 
port, Tenn. 37662. Applicant’s represent¬ 
ative: Charles E. Cox (same address as 
above). Authority sought to operate as 
a common carrier, by motor vehicle, over 
irregular routes, transporting: Liquid 
chemicals, in bulk, from the plantsite 
and/or storage facilities of Georgia- 
Pacific Corp., at or near Plaquemine, La., 
to points in Alabama. Arkansas, Florida, 
Georgia, Mississippi, North Carolina, 
Ohio, South Carolina, Tennessee, and 
Texas, for 180 days. Supporting shipper: 
Georgia-Pacific Corp., Post Office Box 
629, Plaquemine, LA. Send protests to: 
Joe J. Tate, District Supervisor, Bureau 
of Operations, Interstate Commerce 


Commission, 803 1808 West End Building. 
Nashville, Tenn. 37203, 

No. MC 113855 (Sub-No. 241 TA), filed 
May 26, 1971. Applicant: INTERNA¬ 
TIONAL TRANSPORT, INC., U.S. High¬ 
way 52 South. Rochester, MN 55901. Ap- I 
plicant’s representative: Thomas J. Van I 
Osdel (same address as above). Author- I 
ity sought to operate as a common car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: (1) Snowmobiles, 
(2) snowmobile trailers ; (3) parts, at¬ 
tachments and accessories, for the com¬ 
modities described in (1) and (2) above; 
and (4) snowmobile clothing and acces¬ 
sories, from Crosby, Minn., to points in 
Washington, Oregon, California. Idaho, 
Nevada, Montana, Wyoming, Utah. Colo¬ 
rado, North Dakota, South Dakota, j 
Nebraska, Minnesota, Iowa, Michigan. 
Wisconsin, Illinois, Indiana, Ohio, New 
York, Pennsylvania, Maine, Vermont. 
New Hampshire, Massachusetts, Con¬ 
necticut, Rhode Island, and New Jersey, 
for 180 days. Supporting shipper: Scor¬ 
pion, Inc., Crosby. Minn. 56441. Send pro- I 
tests to: A. N. Spath, District Supervisor, I 
Bureau of Operations. Interstate Com¬ 
merce Commission, 448 Federal Building 
and U.S. Court House, 110 South Fourth 
Street, Minneapolis, MN 55401. 

No. MC 115162 (Sub-No. 229 TA), filed 
May 28, 1971. Applicant: POOLE I 

TRUCK LINE, INC., Post Office Box 500, 
Evergreen, AL 36401. Applicant’s repre- I 
sentative: Robert E. Tate (same address I 
as above). Authority sought to operate I 
as a common carrier , by motor vehicle, I 
over irregular routes, transporting: I 
Composition building board and parts, I 
materials and accessories incidental to I 
the installation thereof, from Mobile, I 
Ala., to points in Connecticut. Delaware, I 
Maine, Maryland, Massachusetts, New I 
Hampshire, New Jersey, New York, I 
Pennsylvania, Rhode Island, Vermont, I 
and the District of Columbia, for 180 I 
days. Supporting shipper: National Gyp- I 
sum Co., Building Products Division, 325 I 
Delaware Avenue, Buffalo, NY 14202, At- I 
tention: Harold C. Halm, Transportation I 
Manager—Service. Send protests to: I 
Clifford W. White, District Supervisor, I 
Interstate Commerce Commission, Bu- I 
reau of Operations, Room 814, 2121 I 
Building, Birmingham, Ala. 35203. 

No. MC 116073 (Sub-No. 173 TA), filed I 
May 28, 1971. Applicant: BARRETT I 
MOBILE HOME TRANSPORT. INC.. I 
Post Office Box 919, 1825 Main Avenue. I 
Moorhead, MN 56560. Applicant’s repre- I 
sentative: Robert G. Tessar (same ad- I 
dress as above). Authority sought to I 
operate as a common carrier, by motor I 
vehicle, over irregular routes, transport- I 
ing: Buildings, in sections, from Home- I 
town. Pa., to points in Maine, Vermont, | 
New Hampshire. Connecticut, Delaware. 
Massachusetts, Rhode Island, New York. 
Maryland, and New Jersey, for 180 days. 
Supporting shipper: Speedspace Build¬ 
ing Systems, Post Office Box 109, Ta- 
maqua, PA 18252. Send protests to: J. H. 
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Arnbs, District Supervisor, Bureau of 
Operations, Interstate Commerce Com¬ 
mission, Post Office Box 2340, Fargo. ND 
58102. 

No. MC 119767 (Sub-No. 270 TA), filed 
May 28, 1971. Applicant: BEAVER 

TRANSPORT CO., Post Office Box 188, 
Pleasant Prairie. WI 53158. Applicant's 
representative: Fred H. Figge (same ad¬ 
dress as above). Authority sought to op¬ 
erate as a common carrier , by motor ve¬ 
hicle. over irregular routes, transporting : 
Dairy products and other commodities 
distributed by dairies (except comnjodi- 
ties in bulk), from plantsites, ware¬ 
houses, storage and production facilities 
utilized by Land O’Lakes, Inc., in Chi¬ 
cago, HI., and its commercial zone as 
defined by the Commission, to points in 
Ohio on and west of a line beginning at 
Sandusky, Ohio, and extending south 
along Ohio 4 to Marion, Ohio, and then 
south along U.S. Highway 23 to Ports¬ 
mouth, Ohio, and points in Kentucky, 
for 180 days. Supporting shipper: Land 
O'Lakes, Inc., Post Office Box 116, Min¬ 
neapolis, MN 55440 (Gary Huntbach, Su¬ 
pervisor, Traffic Division). Send protests 
to: District Supervisor Lyle D. Heifer, 
Interstate Commerce Commission. Bu¬ 
reau of Operations, 135 West Wells 
Street, Room 807, Milwaukee, WI 53203. 

No. MC 123048 (Sub-No. 191 TA), filed 
May 28. 1971. Applicant: DIAMOND 
TRANSPORTATION SYSTEM, INC., 
1919 Hamilton Avenue, Racine, WI 53401. 
Applicant’s representative: Paul Martin¬ 
son (same address as above). Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Tractors (except truck 
tractors designed to be used in the trans¬ 
portation of property on highways) and 
tractor attachments in mixed loads with 
tractors , from the plant and warehouse 
facilities of J. I. Case Co. at Bettendorf, 
Iowa; to points in Wisconsin, Michigan, 
Illinois, Indiana, Ohio, Kentucky, Ten¬ 
nessee, Mississippi, Florida, Georgia. 
South Carolina, North Carolina, West 
Virginia, and Alabama, for 180 days. 
Supporting shipper: J. I. Case Co., 700 
State Street, Racine, WI 53404 (James 
Pavel, Traffic Manager). Send protests 
to: District Supervisor Lyle D. Heifer, 
Interstate Commerce Commission, Bu¬ 
reau of Operations. 135 West Wells 
Street, Room 807, Milwaukee, WI 53203. 

No. MC 126328 (Sub-No. 4 TA), filed 
May 28, 1971. Applicant: ACTION VAL 
MOTOR EXPRESS LIMITED, 1193 
Ricard Street. Acton Vale, PQ Canada. 
Applicant’s representative: Edwin W. 
Free. Jr., 25 Keith Avenue, Barre, VT 
0a64l. Authority sought to operate as a 
oontract carrier, by motor vehicle, over 
irregular routes, transporting: Snow¬ 
mobile, snowmobile trailers, all terrain 
vehicles (not including new or used auto¬ 
mobiles), seamobiles, parts and acces¬ 
sories therefor . and snow mobile clothing, 
including suits, boots, helmets . and 
9loves, from ports of entry on the inter¬ 
national boundary line between Canada 
and the United States, to Albany, and 
Horsehead, N.Y.; South Portland, Maine: 


Somerset, Pa.; Lansing, Mich.; Green 
Bay, Madison, Brillion, and De Pere, 
Wis.; New Hope, Minn.; Fargo, N. Dak.; 
Wichita, Kans.; Hamilton, Great Falls, 
and Belgrade, Mont.; Boise, Idaho; Salt 
Lake City, Utah; Denver, Colo.; and San 
Jose, Calif.; and Sparks, Nev., and with¬ 
in a 15-mile radius of said cities, and 
return with above damaged and rejected 
commodities, and tarpaulins, strapping, 
plywood, and pallets incidental to the 
outbound traffic, for 180 days. Support¬ 
ing shipper: Skiroule, Ltee, Wickham, 
Quebec. Canada. Send protests to: Mar¬ 
tin P. Monaghan. Jr., District Supervisor, 
Interstate Commerce Commission, Bu¬ 
reau of Operations, 52 State Street, 
Montpelier, VT 05602. 

No. MC 134073 (Sub-No. 10 TA), filed 
May 28, 1971. Applicant: GENOVA 

TRANSPORT, INC., 484 Clayton Road, 
Williamstown, NJ 08094. Applicant’s rep¬ 
resentative: George A. Olsen, 69 Tonnele 
Avenue, Jersey City, NJ 07306. Authority 
sought to operate as a contract carrier, 
by motor vehicle, over irregular routes, 
transporting: Plastic articles, for the ac¬ 
count of Crown Zellerbach corporation at 
Glassboro. N.J., from Glassboro, N.J., to 
Atlanta, Ga.; Baltimore, Md.; Hershey. 
Pa.; New York. N.Y.; for 150 days. Sup¬ 
porting shipper: Crown Zellerbach. Post 
Office Box 5810, Berkeley, Mo. 63134. 
Send protests to: Raymond T. Jones, 
District Supervisor, Interstate Commerce 
Commission, Bureau of Operations, 428 
East State Street, Room 204, Trenton, 
NJ 08608. 

No. MC 134264 (Sub-No. 9 TA), filed 
May 27, 1971. Applicant: OCKENFEL’S 
TRANSFER, INC., Post Office Box 3, 732 
Rundell St., Iowa City, LA 52240. Appli¬ 
cant’s representative: Kenneth F. Dud¬ 
ley, Post Office Box 279, Ottumwa, IA 
52501. Authority sought to operate as a 
contract carrier, by motor vehicle, over 
irregular routes, transporting: (1) Cor¬ 
rugated plastic drainage tubing and re¬ 
lated articles, supplies and accessories, 
from Cresco, Iowa, to points in Illinois. 
Kansas. Minnesota, Missouri, Nebraska. 
North Dakota, Ohio, South Dakota, and 
Wisconsin; and (2) materials,equipment, 
and supplies used in the manufacture, 
processing, sale, distribution, and instal¬ 
lation of corrugated plastic drainage 
tubing, from points in Illinois, Indiana, 
Kansas, Minnesota. Missouri, Nebraska. 
North Dakota, Ohio, South Dakota, and 
Wisconsin to Cresco and Iowa City, Iowa, 
for 180 days. Supporting shipper: Ad¬ 
vanced Drainage Systems, Inc., Iowa 
City. Iowa 52240. Send protests to: Her¬ 
bert W. Allen, Transportation Specialist, 
Interstate Commerce Commission, Bu¬ 
reau of Operations, 332 Federal Build¬ 
ing, Fourth and Perry Streets, Davenport, 
IA 52801. 

No. MC 135379 (Sub-No. TA). filed 
May 28. 1971. Applicant: EASTERN 
TRANSPORT, INC., 320 Stiles Street, 
Linden, NJ 07036. Applicant’s represent¬ 
ative: George A. Olsen, Traffic Consult¬ 
ant, 69 Tonnele Avenue, Jersey City, NJ 
07306. Authority sought to operate as a 
contract carrier, by motor vehicle, over 


irregular routes, transporting: Such 
merchandise as is dealt in by wholesale, 
retail chain grocery, and food business 
houses (except commodities in bulk), and 
in connection therewith equipment, ma¬ 
terials, and supplies used in the conduct 
of such business (except commodities in 
bulk) for the account of Food Fair Stores. 
Inc.; (1) between Linden and Paterson, 
N.J., on the one hand, and, on the other, 
points in Nassau and Suffolk Counties. 
N.Y., New York. N.Y., Connecticut, and 
New Jersey: (2) from New York, N.Y., to 
points in Westchester and Rockland 
Counties, N.Y., Connecticut, and New 
Jersey. Restriction: The operations au¬ 
thorized herein are limited to a trans¬ 
portation service to be performed under 
a continuing contract or contracts with 
Food Fair Stores, Inc., of Linden. N.J., 
for 150 days. Supporting shipper: Food 
Fair Stores. Inc., Food Fair Building, 3175 
John F. Kennedy Boulevard, Philadel¬ 
phia, PA 19101. Send protests to: District 
Supervisor Robert E. Johnston, Bureau 
of Operations, Interstate Commerce 
Commission, 970 Broad Street, Newark, 
NJ 07102. 

No. MC 135635 TA. filed May 27, 1971. 
Applicant: MERRILL E. FLEIG, Rural 
Route 4. Box 237, Fairfield. IA 52556. 
Applicant’s representative: Kenneth F. 
Dudley, 611 Church, Post Office Box 279, 
Ottumwa, IA 52501. Authority sought to 
operate as a contract carrier, by motor 
vehicle, over irregular routes, transport¬ 
ing: Automatic livestock watering and 
feeding equipment, animal pens, and 
equipment, concrete flooring slat forms 
and equipment, and livestock equipment . 
from Fairfield. Iowa, to points in Dela¬ 
ware. Maryland, North Carolina, and 
Virginia, for 180 days. Supporting ship¬ 
per: Fairfield Engineering & Manu¬ 
facturing Co., 601 West Kirkwood Ave¬ 
nue, Fairfield. IA 52556. Send protests to: 
Herbert W. Allen. Transportation Spe¬ 
cialist. Interstate Commerce Commis¬ 
sion. Bureau of Operations, 322 Federal 
Building. Fourth and Perr Streets, 
Davenport. IA 52801. 

No. MC 135643 (Sub-No. 1 TA), filed 
May 28, 1971. Applicant: SAFE TRANS¬ 
PORT. INC.. 610 Cooper Street. Hamil¬ 
ton, IL 62341. Applicant’s representa¬ 
tives: Routman & Lawly, 300 Reisch 
Building. Springfield. HI. 62701. Author¬ 
ity sought to operate as a contract car¬ 
rier, by motor vehicle, over irregular 
routes, transporting: Wood chips, from 
Hamilton. HI., to Dubuque, Keokuk, and 
Fort Madison, Iowa, for 180 days. Sup¬ 
porting shipper: Hiram Walker & Sons. 
Inc., Post Office Box 1196, 2400 South¬ 
west Washington Street. Peoria. IL 
61601. Send protests to: Raymond E. 
Mauk, District Supervisor, Bureau of 
Operations, Interstate Commerce Com¬ 
mission. Everett McKinley Dirksen 
Building, 219 South Dearborn Street, 
Room 1086, Chicago, IL 60604. 

Motor Carriers of Passengers 

No. MC 124935 (Sub-No. 4 TA), filed 
May 28, 1971. Applicant: ALMEIDA BUS 


FEDERAL REGISTER, VOL 36, NO. 113—FRIDAY, JUNE 11, 1971 





11332 


NOTICES 


LINES, INC., 23 Swift Street, New Bed¬ 
ford. MA 02740. Applicant's representa¬ 
tive: Mary E. Kelley, 11 Riverside Ave¬ 
nue, Medford, MA 02155. Authority 
sought to operate as a common carrier , 
by motor vehicle, over regular routes, 
transporting: Passengers and their bag¬ 
gage, between Hyannis, Mass., and 
Provincetown, Mass., serving all inter¬ 
mediate points, restricted to the dis¬ 
charge of passengers on eastbound trips 
and receiving of passengers on west¬ 
bound trips, from Hyannis, over Yar¬ 
mouth Road to its junction with U.S. 
Highway 6 . thence over U.S. Highway 6 
to Provincetown; also from Hyannis over 
Massachusetts Highway 28 to junction 
U.S. Highway 6 , thence over U.S. High¬ 
way 6 to Provincetown, Mass.; also from 
Hyannis over Yarmouth Road and Wil¬ 
low Street to junction UJ3. Highway 6 A 
in Yarmouth, thence over U.S. Highway 
6 A to junction U.S. Highway 6 , thence 


over U.S. Highway 6 to Provincetown; 
and return over the same routes, for 180 
days. Note: Applicant does intend to 
tack the authority in MC-124935 at 
Hyannis, Mass. Supporting shippers: 
There are approximately 36 statements 
of support attached to the application 
which may be examined here at the 
Interstate Commerce Commission in 
Washington, D.C., or copies thereof 
which may be examined at the field office 
named below. Send protests to: Gerald H. 
Curry, District Supervisor, Interstate 
Commerce Commission, Bureau of Oper¬ 
ations, 187 Westminster Street, Provi¬ 
dence, RI 02903. 

No. MC 134170 (Sub-No. 2 TA), filed 
May 27, 1971. Applicant: WAUKEGAN 
NORTH CHICAGO TRANSIT COM¬ 
PANY, 1400 10th Street, Waukegan, IL 
60085. Applicant's representative: Don¬ 
ald S. Mullins, 4704 West Irving Park 


Road, Chicago, IL 60641. Authority 
sought to operate as a common carrier, 
by motor vehicle, over irregular routes, 
transporting: Passengers and their bag¬ 
gage , in the same vehicles with pas¬ 
sengers, between Great Lakes Naval 
Training Center, Great Lakes, Ill., and 
Milwaukee, Wis., for 180 days. Support¬ 
ing shipper: Curtis L. Wagner, Jr., Chief, 
Regulatory Law Office, Office of the 
Judge Advocate General, Department of 
the Army, Washington, D.C. 20310. Send 
protests to: William J. Gray, Jr., District 
Supervisor, Interstate Commerce Com¬ 
mission. Bureau of Operations, 219 South 
Dearborn Street, Room 1086, Chicago, 
HI. 60604. 

By the Commission. 

[seal] Robert L. Oswald, 

Secretary . 

[PR Doc.71-8198 Filed 6-10-71;8:50 am] 
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PROPOSED RULE MAKING 


DEPARTMENT OF AGRICULTURE 

Consumer and Marketing Service 

[7 CFR Parts 1030, 1032, 1046, 
1049, 1050, 1062, 1099 1 

(Dockets No. AO-361-A3, etc.] 

MILK IN CHICAGO REGIONAL AND 
CERTAIN OTHER MARKETING AREAS 

Notice of Recommended Decision and 
Opportunity To File Written Excep¬ 
tions on Proposed Amendments to 
Tentative Marketing Agreements 
and to Orders 


part Marketing area Docket No. 


1030 Chicago Regional.AO-3M-A3. 

1032 Southern Illinois. AO-313-A20. 

1016 LoulsviHe-Lexington- AO-123-A37. 

Evansville. 

*1049 Indiana. AO-319-A16. 

1060 Central Illinois.AO-355-A9. 

1062 St. Louls-Otiirks. .. AO-10-A42. 

1090 Paducah, Ky.. . .AO-183-A24. 


Notice is hereby given of the filing with 
the Hearing Clerk of this recommended 
decision with respect to proposed amend¬ 
ments to the tentative marketing agree¬ 
ments and orders regulating the handling 
of milk in the aforesaid marketing areas. 

Interested parties may file written ex¬ 
ceptions to this decision with the Hear¬ 
ing Clerk, U.S. Department of Agri¬ 
culture, Washington, D.C. 20250, by the 
20 th day after publication of this decision 
in the Federal Register. Seven copies 
of the exceptions should be filed. All 
written submissions made pursuant to 
this notice will be made available for 
public inspection at the office of the 
Hearing Clerk during regular business 
hours (7 CFR 1.27(b)). 

The above notice of filing of the deci¬ 
sion and of opportunity to file exceptions 
thereto is issued pursuant to the provi¬ 
sions of the Agricultural Marketing 
Agreement Act of 1937, as amended (7 
U.S.C. 601 et seq.), and the applicable 
rules of practice and procedure govern¬ 
ing the formulation of marketing agree¬ 
ments and marketing orders (7 CFR Part 
900). 

Preliminary Statement 

The hearing on the record of which 
the proposed amendments, as herein¬ 
after set forth, to the tentative market¬ 
ing agreements and to the orders as 
amended, w T ere formulated, was con¬ 
ducted at Clayton, Mo., on July 14-22, 
1970, pursuant to notice thereof which 
was issued June 26, 1970 (35 F.R. 10692). 

The material issues on the record of the 
hearing relate to: 

1. Application of a uniform milk classi¬ 
fication plant in the seven markets; 

2. Revision of the present Class I 
classification; 

3. Classification and pricing of milk 
not needed for Class I use; 

4. Miscellaneous classification and ac¬ 
counting changes: 

(a) Other source milk definition; 

(b) Accounting for nonfat milk solids 
added to milk and milk products; 


(c) Classification of milk transferred 
or diverted to other plants; 

(d) Classification and end-of-month 
inventories; 

(e) Shrinkage allowances; 

(f) Allocation of receipts to utiliza¬ 
tion; 

(g) Obligations relative to other source 
milk; and 

(h) Reports; 

5. Changing the butterfat differen¬ 
tials; and 

6 . Advance announcement of prices for 
surplus milk. 

General setting of the hearing. Prior to 
the hearing, the National Milk Producers 
Federation, an organization of coopera¬ 
tive associations of dairy farmers and 
federations of such cooperative associa¬ 
tions, undertook the development of a 
uniform milk classification plan for use 
under Federal milk orders. Guidelines 
were formulated for use by member orga¬ 
nizations in the drafting of specific classi¬ 
fication proposals for consideration at 
public hearings. 

Using these guidelines as a basis for 
their proposals, Associated Milk Pro¬ 
ducers, Inc., Dairymen, Inc., Mid- 
America Dairymen, Inc., and Pure Milk 
Products Cooperative petitioned the 
Department for a hearing on various pro¬ 
posals relating to the classification and 
pricing of milk in the seven subject mar¬ 
kets. These four cooperative associations, 
which will be referred to in this decision 
as the “principal” cooperatives, collec¬ 
tively represent a substantial number of 
the producers associated with each of 
these markets. 

The main thrust of the cooperatives' 
proposals was the proposed use of an 
identical classification plan under each 
of the seven orders. As proposed, the new 
plan would have three classes of utiliza¬ 
tion rather than the two classes now 
provided in each order. The present 
Class II classification would be redesig¬ 
nated as Class III and a new Class n 
classification, which would include vari¬ 
ous milk products now in Class I and 
Class II, would be established. 

Corollary proposals by the principal 
cooperatives would provide that the 
Class in price under each order be the 
Minnesota-Wisconsin manufacturing 
milk price for the month. They proposed 
that the new Class n price under each 
order be the Minnesota-Wisconsin price 
plus 10 cents. They proposed also that 
a single handler butterfat differential 
apply to all three classes. This differen¬ 
tial. which would be identical among the 
seven orders, would be based on the Chi¬ 
cago butter price times a factor of 0.115. 

These proposals in general were en¬ 
dorsed at the hearing by the Association 
of Operating Cooperatives on behalf of 
six Wisconsin-based producer groups. 
These cooperatives proposed, however, 
that the price to be applicable to milk 
used in butter and nonfat dry milk be 
the lower of the Minnesota-Wisconsin 
price or a butter-nonfat dry milk for¬ 
mula price. Another cooperative associ¬ 
ation, Land O’Lakes, Inc., proposed that 
the lower of the Minnesota-Wisconsin 
price or the product formula price apply 
to all Class in uses of milk. Its butter- 


nonfat dry milk formula price would be 
lower relative to the formula price pro¬ 
posed by the Association of Operating 
Cooperatives. 

A uniform classification plan for the 
seven orders was advocated also by the 
Milk Industry Foundation and the In¬ 
ternational Association of Ice Cream 
Manufacturers, national trade associa¬ 
tions of fluid milk and ice cream proces¬ 
sors whose members operate in each of 
the seven subject markets. Instead of 
taking a position on whether there 
should be two or three use classes, these 
groups offered alternative proposals on 
the classification of various milk prod¬ 
ucts under either type of classification 
plan. Individual handlers also made pro¬ 
posals concerning specific aspects of the 
classification scheme. 

Findings and Conclusions 

The following findings and conclusions 
on the material issues are based on evi¬ 
dence presented at the hearing and the 
record thereof: 

1. Application of a uniform milk clas¬ 
sification plan in the seven markets . 
Each of the seven orders under consid¬ 
eration should provide for the same basic 
classification plan. As adopted herein, 
each order would provide for three 
classes of utilization, with the milk uses 
included in each class being the same 
for each order. Likewise, the same basic 
procedure would be used under each or¬ 
der for classifying milk transferred or 
diverted from cool plants to other plants, 
and for allocating a handler’s receipts 
to his utilization to determine the clas¬ 
sification of his producer milk. Also, each 
order would use the same butterfat dif¬ 
ferential, which would be identical for 
all classes, and the same Class II and 
Class in price formulas. 

The statutory authority for Federal 
milk orders specifies that an order shall 
classify milk purchased by handlers from 
producers or associations of producers 
in accordance with the form in which or 
the purpose for which the milk is used. 
When each of the seven subject orders 
was promulgated, the classification plan 
adopted reflected the marketing condi¬ 
tions and practices prevailing at the time 
in the local area concerned. Because con¬ 
ditions were seldom alike from market 
to market, the classification plans often 
varied from one order to another. As 
long as the markets remained relatively 
isolated from each other, marketing 
problems resulting from the differences 
in the various classification plans were 
minimal. 

In recent years the “local” character 
of these markets has been disappearing. 
Intermarket movements of milk have 
become commonplace as handlers and 
producers alike seek to find additional 
outlets for milk. Such milk movements 
have been encouraged or facilitated by 
such developments as inspection reci¬ 
procity between health jurisdictions, 
improved highway networks and trans¬ 
portation equipment, conversion from 
can handling to farm bulk tanks, new 
processing and packaging techniques, 
and concentration of processing and 
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packaging operations in large, special¬ 
ized facilities. 

Widespread distribution patterns pre¬ 
vail particularly for the processors of 
specialty products such as yogurt and 
sterilized cream items. Although the vol¬ 
ume of these products is relatively lim¬ 
ited, it is probably the distribution of 
thpse products more than any others that 
has precipitated such general interest 
within the industry for uniform classi¬ 
fication provisions among Federal orders. 

Several cases cited on the record serve 
to illustrate the widespread movements 
of packaged specialty products. At the 
time of the hearing a handler regulated 
under the Paducah order was distrib¬ 
uting half and half or whipping cream 
in 20 federally regulated marketing 
areas, including six of the markets in¬ 
volved in this hearing. Similarly, a han¬ 
dler under the Louisville-Lexington- 
Evansville order was selling half and 
half, yogurt or sour cream in 12 Federal 
otder markets. A processor with plants 
in New York and Ohio was selling yogurt 
in nearly every State east of the Missis¬ 
sippi River, which includes most of the 
markets involved in this proceeding. 

Although the seven orders have been 
revised from time to time to reflect the 
closer intermarket relationships, the 
classification plans of these orders con¬ 
tinue to differ. The differences relate not 
only to the products included in each 
respective class, but also to the attendant 
class prices and butterfat differentials, 
the rules for classifying milk moved from 
one plant to another, the procedure for 
allocating a handler’s receipts to his utili¬ 
zation, the method of classifying end-of- 
month inventories, and the manner of 
classifying shrinkage. 

Such differences in the classification 
and pricing of milk are often disruptive 
to the competitive relationships of han¬ 
dlers and to the marketing of producer 
milk. Many of these differences, though, 
have little, if any, foundation under to¬ 
day’s marketing conditions. It is thus 
concluded that a generally uniform clas¬ 
sification and pricing plan should be in¬ 
corporated in each of the seven orders 
under consideration. 

It should be noted that the amend¬ 
ments to each of the seven orders that 
are attached to this decision do not re¬ 
flect the proposed amendments to such 
orders that were set forth in the Assist¬ 
ant Secretary’s decision on “'General 
Provisions” which was issued on April 15, 
1971 (36 F.R. 7514), of which official 
notice is taken. Correlation of the Gen¬ 
eral Provisions amendments with those 
adopted herein would be necessary at a 
later stage in this proceeding. 

2 . Revision of the present Class I clas¬ 
sification. With certain exceptions noted 
below, Class I milk under each of the 
seven subject orders should include all 
skim milk and butterfat disposed of in 
the form of milk, skim milk, lowfat milk, 
milk drinks, eggnog, buttermilk, filled 
milk, and milk shake and ice milk mixes 
containing less than 20 percent total 
solids. Skim milk and butterfat disposed 
of in any such product that is flavored, 
cultured, modified with added nonfat 
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milk solids, concentrated (if in a con¬ 
sumer-type package), or reconstituted, 
likewise should be classified as Class I 
milk. Such classification should apply 
whether the products are disposed of in 
fluid or frozen form. 

In addition. Class I milk should include 
all skim milk and butterfat disposed of 
in the form of any other fluid or frozen 
milk product (if not specifically desig¬ 
nated as a Class n or Class in use) that 
contains by weight at least 80 percent 
water and 6.5 percent nonfat milk solids, 
and less than 9 percent butterfat and 20 
percent total solids. 

Skim milk disposed of in any product 
described above that is modified by the 
addition of nonfat milk solids should be 
Class I milk only to the extent of the 
weight of the skim milk in an equal vol¬ 
ume of an unmodified product of the 
same nature and butterfat content. 

Class I milk should not include skim 
milk or butterfat disposed of in the form 
of evaporated or condensed milk or skim 
milk in plain or sweetened form, form¬ 
ulas especially prepared for infant feed¬ 
ing or dietary use that are packaged in 
hermetically sealed glass or all-metal 
containers, and any product that con¬ 
tains by weight less than 6.5 percent non¬ 
fat milk solids. 

As a convenience in drafting order pro¬ 
visions, each product designated herein 
as a Class I product would be defined in 
the seven orders as a “fluid milk 
product.” 1 

Class I milk should include also pack¬ 
aged fluid milk products that are in a 
plant’s inventory at the end of the 
month. In addition, any skim milk and 
butterfat not specifically accounted for 
in Class n or Class m, except that 
shrinkage permitted a Class III classifi¬ 
cation, should be classified as Class I 
milk. 

Except for sterilized products, most of 
the products herein included in Class I 
are presently included in the Class I 
classification under each of the seven 
orders. Only the Chicago Regional order, 
however, now includes any milk shake 
mixes in Class I. None of the orders in¬ 
cludes eggnog in Class I. The Paducah 
order is the only one of the seven orders 
that includes sterilized fluid milk prod¬ 
ucts (other than cream items) in Class I. 

The adopted Class I classification 
would not include cream products or 
mixtures of cream and milk or skim milk 
(such as half and half) containing 9 per¬ 
cent or more butterfat. Sweet cream 
(except that in frozen, concentrated, 
aerated or sterilized form) and half and 
half are presently Class I products under 
the seven orders. Grade A sour cream is 
a Class I product under all but the In¬ 
diana order, while Grade A sour cream 


1 The reader should keep in mind that the 
orders do not classify products per se but 
rather the skim milk and butterfat disposed 
of In the form of a particular product or 
used to produce a particular product. TO 
simplify the presentation of the findings and 
conclusions, however, reference is made In 
this decision to Class I products, Class II 
products and Class III products, or to certain 
products Included in a particular class. 
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mixtures are Class I items under all but 
the Indiana and Paducah orders. Also. 
non-Grade A sour cream is presently a 
Class I product under the Paducah and 
Louisville-Lexington-Evansville orders. 

Under the adopted changes, yogurt 
would not be a Class I product. A Class 
I classification for yogurt, which is now 
in the surplus class under these orders, 
was proposed by the principal coopera¬ 
tives. 

The proposals concerning the Class I 
classification of milk related primarily 
to the use under all orders of a uniform 
fluid milk product definition based on 
product composition, and to the appro¬ 
priate classification of milk shake and 
ice milk mixes, eggnog, sterilized fluid 
milk products, cream, yogurt, fluid milk 
products to which nonfat milk solids 
have been added and ending inventory. 
The classification of cream and yogurt 
is discussed under Issue 3 which deals 
with the classification and pricing of 
milk not needed for Class I use. The 
method of accounting for nonfat milk 
solids added to fluid milk products is 
discussed under Issue 4(b). The classi¬ 
fication of ending inventory is dealt with 
under Issue 4(d). The remaining Class I 
issues are dealt with at this point. 

Milk shake and ice milk mixes con¬ 
taining less than 20 percent total solids 
should be included in Class I. Such mixes 
containing a greater percentage of solids 
should be Class III products. 

The principal cooperatives proposed 
that milk shake mixes that “are not fur¬ 
ther processed in a commercial estab¬ 
lishment” be in Class I. They proposed 
that all other milk shake mixes be in 
Class II. The national organizations of 
fluid milk and ice cream processors, on 
the other hand, asked that all milk shake 
mixes be included in the lowest classi¬ 
fication. 

Milk shake and ice milk mixes are be¬ 
ing marketed generally through two 
channels. Limited quantities of such 
mixes are processed for home consump¬ 
tion. with such mixes being distributed 
to consumers through food stores and 
on home delivery routes. The major out¬ 
let for milk shake and ice milk mixes, 
though, is the so-called “soft-serve” 
trade. Mixes processed by regulated han¬ 
dlers for this use are sold to commercial 
establishments where the product is run 
through a special freezer and dispensed 
to the public in a semisoft form. 

Milk shake and ice milk mixes are 
basically similar in composition and pur¬ 
pose to what might be considered as tra¬ 
ditional frozen desserts, such as ice 
cream. Although such shake mixes are 
intended to be consumed in a semisoft 
form, or even in a very thick fluid form, 
they are being marketed for essentially 
the same use as the traditional frozen 
desserts. This is the case whether such 
mixes are sold through the “soft-serve” 
trade or for home use. With minor excep¬ 
tion, as noted below, milk used in milk 
shake and ice milk mixes thus should be 
classified in the same class as milk used 
in the traditional frozen desserts. As dis¬ 
cussed later in this decision, the classifi- 
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cation plan adopted herein includes 
frozen desserts in Class HI. 

It is possible that a product very simi¬ 
lar in composition and form to chocolate 
milk could be marketed under the label 
of a milk shake mix for the purpose of 
having a lower classification apply to the 
product. Since such a product actually 
would have the same general form and 
purpose as other fluid milk products now 
classified as Class I under these orders, 
it should be included in the Class I classi¬ 
fication. It is necessary, though, to pro¬ 
vide some means of distinguishing 
between such a product and the general 
category of milk shake mixes that are be¬ 
ing sold in competition with frozen des¬ 
serts. For this purpose, the total solids 
content of the product should be used. A 
standard of 20 percent or more total 
solids should encompass those milk shake 
and ice milk mixes intended for use 
as a type of frozen dessert. Mixes with 
less solids are similar in composition to 
chocolate milk and other flavored fluid 
milk products and should be a Class I 
product. 

The principal cooperatives proposed 
that eggnog, which is presently a Class 
II product under each order, be included 
in the new intermediate price class. Al¬ 
though recognizing that eggnog is a 
beverage that competes with presently 
defined fluid milk products, the coopera¬ 
tives contended that eggnog should not 
be a Class I product because of its rela¬ 
tively high butterfat content and its 
highly seasonal demand. In addition to 
generally supporting the cooperatives’ 
position, handlers urged that eggnog 
flavored fluid milk products be included 
in the same class as eggnog since eggnog 
and eggnog flavored products are com¬ 
peting products. 

Including eggnog in Class I recog¬ 
nizes that this product has essentially 
the same marketing characteristics that 
other Class I products being marketed 
for beverage use have. Eggnog is pre¬ 
pared for use as a beverage. Regulated 
handlers processing eggnog distribute 
this product in the same type of con¬ 
sumer packages and in the same trade 
channels as in the case of other Class I 
beverages, including eggnog flavored 
fluid milk products. Thus, the classifi¬ 
cation of milk used in eggnog should be 
the same as the Class I classification 
applicable to other beverage products. 

No exception to the Class I classifica¬ 
tion of milk should be made for fluid 
milk products in sterilized form. This 
was proposed by the principal coopera¬ 
tives and the national organizations of 
fluid milk and ice cream processors. A 
group of handlers in the Indiana and 
Louisville-Lexington-Evansville markets 
proposed, however, that all sterilized 
products in rigid metal or glass con¬ 
tainers be excluded from Class I. 

The sterilization of fluid milk products 
does not change the form or purpose of 
such products. As in the case of the un¬ 
sterilized fluid milk products which they 
resemble, such sterilized products are 
disposed of in fluid form for consumption 
as a beverage. They are generally in¬ 
tended for use in place of their unsteri- 
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lized counterparts and are thus compet¬ 
ing for the same consumers. 

Returns to producers for milk disposed 
of in the form of fluid milk products 
should be the same whether such pro¬ 
ducts are sterilized or unsterilized. Such 
products in either form are being mar¬ 
keted for the same beverage use. Classi¬ 
fying all such products in Class I will 
assure that the returns from producer 
milk used in sterilized fluid milk products 
will contribute on the same basis as re¬ 
turns from producer milk used in un¬ 
sterilized fluid milk products toward in¬ 
ducing an adequate supply of milk for 
beverage use. 

With the removal of any exception to 
the Class I classification of milk because 
of sterilization, specific reference must 
be made in the “fluid milk product” def¬ 
inition to the exclusion of certain prod¬ 
ucts that otherwise could be construed 
to fall within such definition. Such prod¬ 
ucts are evaporated or condensed milk 
or skim milk, formulas in hermetically 
sealed glass or all-metal containers that 
are especially prepared for infant feed¬ 
ing or dietary use, and products (such 
as flavored drinks in “pop” bottles) con¬ 
taining by weight less than 6.5 percent 
nonfat milk solids. These products, 
which are being sold in sterilized form, 
are now excluded from the Class I classi¬ 
fication and, as proposed by coopera¬ 
tives and handlers, such exclusion should 
be continued, notwithstanding the fact 
that they are sold to the public in fluid 
form. Evaporated milk and condensed 
milk sold for home use are intended 
primarily for cooking purposes. They 
are not consumed normally as a bever¬ 
age. Infant and dietary formulas, which 
are being sold in hermetically sealed 
glass or all-metal containers, are special¬ 
ized food products prepared for a limited 
use. Such formulas do not compete with 
other milk beverages consumed by the 
general public. Similarly, fluid products 
containing only a minimal amount of 
nonfat milk solids are not considered as 
being in the competitive sphere of the 
traditional milk beverages. 

Fluid milk products should not be de¬ 
fined only on the basis of product com¬ 
position, as was proposed by the principal 
cooperatives. Contending that the pres¬ 
ent fluid milk product definition in each 
order does not clearly identify those 
products that are intended to be classi¬ 
fied as Class I products, the coopera¬ 
tives proposed that a fluid milk product 
be defined solely in terms of moisture 
and milk solids content of the product. 
As proposed by producers, a “fluid milk 
product” would be any product contain¬ 
ing at least 6.5 percent but less than 27 
percent nonfat milk solids, less than 9 
percent moisture, all computed on the 
basis of weight. 

In support of their proposal, propo¬ 
nents indicated that such a definition 
would result in a more uniform applica¬ 
tion among the seven orders of the classi¬ 
fication provisions. They contended that 
the listing of products under the cur¬ 
rent definitions does not accommodate 
the proper classification of new products 
or variations of the listed products when 


they are introduced on the market. Pro¬ 
ponents pointed out that as market ad¬ 
ministrators have had to make order 
interpretations in response to this situ¬ 
ation variations in interpretation and 
classification have resulted among the 
markets. Adoption of the proposed defi¬ 
nition, it was contended, would eliminate 
such problems. Any product meeting the 
specified composition limits for a fluid 
milk product would be a fluid milk prod¬ 
uct regardless of the name under which 
the product might be marketed. 

Proponents recognized, however, that 
their proposed fluid milk product defi¬ 
nition would include some products not 
intended by them to be in Class I, and, at 
the same time, would exclude certain 
products that they wanted in this classi¬ 
fication. To overcome this problem, pro¬ 
ponents stated that certain products 
should be listed by name, either as in¬ 
clusions or exclusions, to assure that the 
fluid milk product definition would in¬ 
clude those products, and only those 
products, warranting a Class I classifi¬ 
cation. 

Handlers generally took the position 
that the fluid milk product definition 
should continue to list by name those 
products intended to be included in Class 
I. They believed that this procedure 
would result in less confusion within the 
industry concerning the application of 
this definition. 

The primary concern with any fluid 
milk product definition is that it clearly 
define the products or types of products 
that are intended to be included in the 
definition. The fluid milk product defi¬ 
nition adopted herein, which incorpo¬ 
rates both the listing of specified prod¬ 
ucts and the use of composition percent¬ 
ages, should meet this requirement. In¬ 
corporation of tills definition in each of 
the seven orders will provide a uniform 
basis for identifying those products that 
are to be fluid milk products. 

For simplicity, the fluid milk product 
definition should continue to list the ge¬ 
neric names of those products commonly 
sold for consumption as beverages. The 
products listed in the adopted definition 
encompass most of the forms in which 
milk for fluid uses is sold. Anyone refer¬ 
ring to this fluid milk product definition 
may easily ascertain in the case of most 
milk products whether or not a particu¬ 
lar product is included in the definition. 

A listing of products alone in the fluid 
milk product definition may not clearly 
indicate the classification of new milk 
products developed for fluid consumption. 
With certain limited exceptions noted, 
the fluid milk product definition is in¬ 
tended to include all milk products that 
are distributed for use as beverages. Al¬ 
though a new milk beverage introduced 
on the market might not be encompassed 
within the list of named products, it 
should be treated as a fluid milk product, 
nevertheless, if its composition is similar 
to that of the listed products. This will 
be the result of the standards of product 
composition for fluid milk products 
herein adopted. 

As indicated, the adopted composition 
standards would embrace any product 
not specified as a Class n or Class III 
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product that contains by weight at least 
80 percent water and 6.5 percent non¬ 
fat milk solids, and less than 9 percent 
butterfat and 20 percent total solids. 
These standards are chosen so as to con¬ 
form as closely as possible to the water, 
solids and butterfat content of those 
products specifically listed in the fluid 
milk product definition that are com¬ 
monly sold for use as beverages. 

The 9 percent butterfat standard coin¬ 
cides with the butterfat percentage 
adopted herein to delineate the mixtures 
of cream and milk or skim milk to be 
included in Class n. The total solids 
and water percentages represent a rea¬ 
sonable measure of the fluidity of those 
products that normally are consumed as 
beverages. The 6.5 percent nonfat milk 
solids standard is used to exclude from 
the fluid milk product definition those 
products which contain some milk solids 
but which are not closely identified with 
the dairy industry, such as chocolate 
flavored drinks in “pop” bottles. In the 
case of the nonfat milk solids standard, 
it is intended that nonfat milk solids in¬ 
clude such milk solids as lactose and the 
nonfat solids in dried whey. 

3. Classification and pricing of milk 
not needed for Class I use . The present 
Class II classification of milk under each 
of the seven orders should be redesig¬ 
nated as Class III, and a new Class II 
classification that would include certain 
products now in Class I and Class II 
should be established. The new Class II 
price should be the basic 'formula price 
^Minnesota-Wisconsin manufacturing 
milk price) for the month plus 20 cents. 
The price under each of the orders for 
the redesignated Class III classification 
should be the basic formula price for the 
month. 

The new Class n classification should 
include skim milk and butterfat used to 
produce cottage cheese, creamed or par¬ 
tially creamed cottage cheese, yogurt, 
sour cream and any sour mixture of 
cream and milk or skim milk containing 
9 percent or more butterfat. Included 
also in this classification should be skim 
milk and butterfat disposed of in the 
form of a “fluid cream product”, i.e., 
cream or any mixture of cream and milk 
or skim milk containing 9 percent or 
more butterfat. Packaged fluid cream 
products that are in inventory at the end 
of the month likewise should be in Class 
II. In addition, any product containing 
6 percent or more nonmilk fat (or oil) 
that resembles any product already 
named in this paragraph should be in 
this class. 

The redesignated Class III classifica¬ 
tion should include skim milk and butter¬ 
fat used to produce cheese (other than 
cottage cheese and creamed or partially 
creamed cottage cheese), butter, plastic 
cream, frozen cream, anhydrous milk fat, 
any milk product in dry form, milk shake 
and ice milk mixes (or bases) contain¬ 
ing 20 percent or more total solids, 
f lC S en ^ esser 't. frozen dessert mixes, cus¬ 
tards, puddings, pancake mixes, formu¬ 
las especially prepared for infant feeding 
or dietary use that are packaged in her¬ 
metically sealed glass or all-metal con¬ 


tainers. evaporated or condensed milk or 
skim milk in plain or sweetened form 
that is in a consumer-type package, any 
concentrated milk product in bulk, fluid 
form, and any product containing 6 per¬ 
cent or more nonmilk fat (other than a 
Class II product). Any other product not 
otherwise designated as a Class I or 
Class n product also should be included 
in Class III. 

Other Class ni uses should include 
bulk fluid milk products and bulk fluid 
cream products in inventory at the end 
of the month, and that portion of modi¬ 
fied (by the addition of nonfat milk 
solids) fluid milk products not included 
in the Class I classification. Also, a Class 
in classification should apply to bulk 
fluid milk products and bulk fluid cream 
products disposed of to any commercial 
food processing establishment (other 
than a milk or filled milk plant) at 
which food products (other than milk 
products and filled milk) are proc¬ 
essed and at which there is no dis¬ 
position of fluid milk products other than 
those received in consumer-type pack¬ 
ages. In addition. Class in should include 
any fluid milk product or product listed 
in the Class II classification that is 
dumped or disposed of for animal feed. 
Also, shrinkage within certain limits 
should be classified as Class in milk. 

The Class n classifications under the 
present orders are essentially alike. Class 
n uses include skim milk and butterfat 
used to produce any product other than 
a fluid milk product, and skim milk and 
butterfat in fluid milk products that are 
disposed of to commercial food process¬ 
ing establishments, dumped, disposed of 
for animal feed, or in inventory at the end 
of the month. Under the Southern Illi¬ 
nois and Central Illinois orders, such 
classification of inventory is limited to 
fluid milk products in bulk form. The 
orders also include shrinkage (within 
certain limits) in this classification and 
that portion of the skim milk equivalent 
of nonfat milk solids added to fluid milk 
products that is not classified as Class I 
milk. 

Under five of the seven orders, the 
present Class II price is the Minnesota- 
Wisconsin manufacturing milk price. The 
Indiana order establishes the Class II 
price at the lower of the Minnesota- 
Wisconsin price of a butter-nonfat dry 
milk formula price. Under the Louls- 
ville-Lexington-Evansville order, the 
Class II price for the months of Septem¬ 
ber through March is the Minnesota- 
Wisconsin price. For the remaining 
months, it is the Minnesota-Wisconsin 
price less 10 cents. 

The principal cooperatives proposed 
that the present Class II classification 
under each order be redesignated as Class 
in and that many of the uses now in¬ 
cluded in the surplus class be included 
in a new, higher-priced Class n class¬ 
ification. These uses would include all 
soft and hard cheeses except Cheddar 
cheese, frozen desserts, milk shake mixes 
sold to commercial establishments for 
further processing, eggnog, cream in 
plastic, frozen, aerated or sterilized 
form, anhydrous milkfat, sour cream, 
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sour mixtures (dips), evaporated or con¬ 
densed milk or skim milk, dietary and 
infant formulas, custards, puddings, pan¬ 
cake mixes, any product with 6 percent 
or more nonmilk fat (or oil), and fluid 
milk products disposed of to commercial 
food processors. In addition, the cooper¬ 
atives proposed that the new Class n also 
include all cream products now in Class 
I, i.e., cream, mixtures of cream and 
milk or skim milk containing 9 percent or 
more butterfat. sour cream and sour mix¬ 
tures. Under their proposal, producer 
milk allocated to these uses would be 
priced under each order at the Minne¬ 
sota-Wisconsin price plus 10 cents. 

Of the present Class II uses, only 
Cheddar cheese, butter, dried products, 
dumpage, animal feed, shrinkage, ending 
inventory, and the non-Class I portion 
of modified fluid milk products would re¬ 
main in the lowest class under the coop¬ 
eratives* proposal. These groups asked 
that milk in such uses be priced under 
each order at the Minnesota-Wisconsin 
price. 

In support of their proposed classifi¬ 
cation plan, proponents contended that 
the present differences in the demand for 
certain groups of milk products support 
three different price levels, or classes of 
utilization, for milk. They stated that the 
demands for Cheddar cheese, butter and 
nonfat dry milk are quite sensitive to 
changes in product prices, thus warrant¬ 
ing the classification of milk used in 
such products in the lowest priced class. 
Proponents contended, on the other 
hand, that other products presently in 
Class II should be included in an inter¬ 
mediate-priced class since the demands 
for such products are less sensitive to 
price changes. 

The principal cooperatives testified 
also that handlers generally demand a 
regular supply of producer milk for many 
of their proposed Class II uses and that 
alternative supplies of milk or milk prod¬ 
ucts for such uses cannot be obtained 
for less than the Class n price they pro¬ 
pose. Moreover, they claimed that a 
higher price for some of the surplus milk 
uses would result in products other than 
fluid milk products bearing some of the 
burden of attracting a total supply of 
milk for the market. 

The principal cooperatives contended 
further that a lower price should apply 
to milk used in cream and cream mix¬ 
tures now in Class I. They pointed out 
that the present classification has placed 
these products in a poor competitive po¬ 
sition in the market relative to nondairy 
substitutes. Indicating that the industry 
already may have waited too long to 
shift cream products to a lower price 
category, proponents urged a lower price 
for milk used in such products with the 
hope that the declining demand for 
cream could be halted. 

The classification plan proposed by the 
principal cooperatives was generally en¬ 
dorsed by other cooperative associations 
operating in or near the seven markets. 
One group of cooperatives urged, how¬ 
ever, that all “American” cheeses, rather 
than just cheddar cheese, be included in 
Class m. “American” cheeses are com- 
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monly considered to include Cheddar 
cheese, colby cheese, granular or stirred 
curd cheese, and washed curd cheese. An¬ 
other cooperative proposed that Cheddar 
cheese and colby cheese be in separate 
classes, but with little difference in the 
prices established for such classes. Three 
producer groups also proposed that yo¬ 
gurt be included in the proposed new 
Class n, rather than in Class I as pro¬ 
posed by the principal cooperatives. 

As noted earlier, the national trade 
associations of fluid milk and ice cream 
processors did not take a position at 
the hearing on whether there should be 
two or three classes of utilization. The 
two handler groups stated that if a 
three-class system is adopted certain 
products proposed by the principal co¬ 
operatives to be in the new Class II 
should be included, instead, in Class III. 
They urged that the lowest classification 
apply to frozen desserts (including those 
with yogurt flavoring), puddings, sour 
cream, sour mixtures, and dispositions to 
commercial food processors. 

Other handler groups and individual 
handlers likewise opposed a higher price 
on milk used in certain manufactured 
products. Particular attention was fo¬ 
cused on milk and condensed products 
sold to food processors and on evapo¬ 
rated milk. Representatives of the “soft- 
serve” frozen dessert industry urged that 
milk shake mixes for commercial use be 
in the lowest class. Some handlers advo¬ 
cated that the only classification change 
be that of classifying cream products in 
a lower class. They proposed that any 
action to maintain producer returns at 
present levels because of a change in the 
classification of cream be limited to in¬ 
creasing the Class I price. 

Producer milk not needed for Class I 
use must be priced at a level that in¬ 
sures the orderly disposition of the milk. 
Normally, excess milk supplies must be 
channeled into manufacturing uses. This 
requires that such milk be priced com¬ 
petitively with manufacturing grade milk 
if the market is to be cleared of its re¬ 
serve supplies. 

Within this framework, however, the 
price for reserve milk should be set at 
the highest possible level. The prices for 
all classes of milk must result in a level 
of returns to producers, as reflected 
through the blend price, that attracts an 
adequate supply of quality milk for the 
Class I market. To the extent that the 
price for reserve milk in a market con¬ 
tributes less value than possible to the 
total producer returns required to at¬ 
tract the necessary milk supplies, the 
Class I price must be higher than other¬ 
wise necessary to make up this difference. 
Thus, it is in the public interest that the 
price for reserve milk supplies be main¬ 
tained at the highest practicable level. 

Several Wisconsin and Minnesota co¬ 
operative associations engaged in the 
manufacture of butter and nonfat dry 
milk proposed that all seven of the orders 
under consideration provide for the use 
of a butter-nonfat dry milk formula for 
pricing surplus milk. Under the proposal 
of the Wisconsin cooperatives, the lower 
of the Minnesota-Wisconsin price or a 
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butter-nonfat dry milk formula price 
would apply to producer milk processed 
into butter and nonfat dry milk. Other 
proposed Class III uses would be priced 
at the Minnesota-Wisconsin price. A co¬ 
operative based in Miithesota proposed 
that the lower of the Minnesota-Wiscon¬ 
sin price or a butter-nonfat dry milk 
formula price apply to all Class III uses. 

Different formula prices were proposed, 
however, by these producer groups. The 
Wisconsin cooperatives urged the adop¬ 
tion of essentially the same butter-nonfat 
dry milk formula contained in the Indi¬ 
ana order. The formula proposed by the 
Minnesota cooperative, on the other 
hand, would yield a price 12 cents per 
hundredweight lower than the Indiana 
formula because of the greater processing 
costs for butter and nonfat dry milk, or 
“make allowance,” built into the formula. 
In 1969, the proposed pricing would have 
returned 17 to 29 cents (depending on 
the formula used) per hundredweight 
less than the use of the Minnesota- 
Wisconsin price alone. 

The basic contention of these cooper¬ 
atives was that plants processing butter 
and nonfat dry milk from a Class I mar¬ 
ket’s surplus milk cannot afford to pay 
the Minnesota-Wisconsin price for milk 
so used. They indicated that the differ¬ 
ence between the market value for these 
products and the Minnesota-Wisconsin 
price is considerably less than the 
amount required to cover the operating 
costs of such plants. Such plants asso¬ 
ciated with a fluid market, proponents 
claimed, have particularly high costs of 
operation because of the underutilized 
plant capacity that results when there 
is a heavy demand for milk at bottling 
plants. The cooperatives maintained that 
the class price for milk used in butter 
and nonfat dry milk must assure proces¬ 
sors of such products a minimum proc¬ 
essing allowance. 

As pointed out, producer milk not 
needed for Class I use should not be 
priced lower than is necessary for the 
orderly disposition of the milk. Presently, 
handlers and cooperative associations in 
the seven markets are generally dispos¬ 
ing of milk not needed for Class I use at 
prices that are not less than the Minne¬ 
sota-Wisconsin price adopted herein as 
the minimum price for surplus milk. The 
Minnesota-Wisconsin price is now the 
lowest price for surplus milk under the 
St. Louis-Ozarks, Paducah, Southern Illi¬ 
nois, Central Illinois, and Chicago Re¬ 
gional orders. There is no indication that 
handlers or cooperatives in these five 
markets are experiencing difficulty in dis¬ 
posing of excess milk supplies at this price 
level. This includes the Chicago Regional 
market where nearly one-half of the 
7.115 billion pounds of producer milk in 
1969 was disposed of in Class n uses. 

In the Louisville-Lexington-Evansville 
market where the Minnesota-Wisconsin 
price also applies to surplus milk except 
in certain months, reserve supplies like¬ 
wise are being disposed of at not less 
than the Minnesota-Wisconsin price. 
During the period of January 1969 
through June 1970, 176 million pounds 
of the market’s 424 million pounds of 


Class n producer milk were disposed of 
by a cooperative to nonpool plants for 
manufacturing at not less than this price 
level. This included sales in those months 
(April-August) when the Class n price 
under the Louisville-Lexington-Evans¬ 
ville order is the Minnesota-Wisconsin 
price less 10 cents. 

Although the Indiana order now pro¬ 
vides for the use of a butter-nonfat dry 
milk formula price in combination with 
the Minnesota-Wisconsin price, there is 
no indication that handlers or coopera¬ 
tives in this market are disposing of 
their surplus milk under conditions 
uniquely different from those faced by 
handlers in the other nearby markets 
under consideration. Much of the pro¬ 
ducer milk associated with the Indiana 
market is, in fact, produced in the State 
of Wisconsin. 2 Such milk not needed for 
Class I use by Indiana handlers is either 
transferred from Indiana pool plants 
back to manufacturing plants in the 
Wisconsin production area or diverted 
directly to such plants from nearby 
farms. Processors in Wisconsin buying 
milk for manufacturing use are generally 
paying not less than the Minnesota- 
Wisconsin price for such milk. Moreover, 
handlers in the Indiana market are not 
limited to butter and nonfat dry milk 
uses in disposing of milk not needed for 
Class I purposes. Of the total quantity 
of milk processed in this market into 
manufactured products in 1969, only 
one-fifth was used in butter and nonfat 
dry milk. 

Under these circumstances, it must 
be concluded that conditions in each of 
the seven markets support the use of 
the Minnesota-Wisconsin price as the 
minimum price for surplus milk. 

Certain uses of producer milk not 
needed for Class I purposes should be 
priced at a level 20 cents per hundred¬ 
weight higher than the Minnesota- 
Wisconsin price. These uses, which are 
included in a new Class n classification, 
were set forth at the beginning of this 
discussion on pricing surplus milk. 

Of the products adopted herein for in¬ 
clusion in the new Class n, the one of 
principal importance is cottage cheese. 
In six of the seven markets under con¬ 
sideration. cottage cheese production in 
1969 would have represented between 74 
and 92 percent of the milk used that year 
in the proposed Class II products. As 
noted later, cottage cheese data for one 
market are not available. For this dis¬ 
cussion, the term “cottage cheese” en¬ 
compasses cottage cheese (i.e., the dry 
curd). creamed cottage cheese, and par¬ 
tially creamed cottage cheese. 

In 1969, handlers in the Chicago Re¬ 
gional market used 343 million pounds 
of skim milk and butterfat in the pro¬ 
duction of cottage cheese. This was equal 


2 Official notice is taken of the publica¬ 
tion issued February 1971 by the Dairy Di¬ 
vision. Consumer and Marketing Service. 
U.S. Department of Agriculture (C&MS-oO 
(1969)), titled "Sources of Milk for Federal 
Order Markets.” This publication indicates 
that in December 1969 over 26 percent of the 
producer milk on the Indiana market was 
produced in Wisconsin. 
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to 10 percent of the total producer milk 
in the market that was used in Class n 
that year. Corresponding figures for the 
other markets are: Louisville-Lexington- 
Evansville—72 million pounds, 27 per¬ 
cent; Indiana—127 million pounds, 29 
percent; Southern Illinois—70 million 
pounds, 23 percent; Central Illinois—35 
million pounds, 33 percent; and St. 
Louis -Ozarks—60 million pounds, 14 
percent. Cottage cheese production data 
for the Paducah market, where about 21 
million pounds of producer milk were 
used in Class n in 1969, were not placed 
in the record since they would have re¬ 
vealed confidential information. 

In these markets cottage cheese has 
been considered for pricing purposes 
merely as one of various uses for pro¬ 
ducer milk not needed for the Class I 
market. There are, however, several dis¬ 
tinguishing characteristics of cottage 
cheese production that support a higher 
price for milk in this use than for milk 
channeled into the residual surplus uses. 
There is little, if any, relationship be¬ 
tween the quantity of cottage cheese 
made and the amount of reserve milk in 
the market, as is the case with respect to 
butter and nonfat dry milk, for instance. 
Regulated handlers, in conjunction with 
their fluid milk sales, generally move 
cottage cheese through the same retail 
and wholesale outlets. In addition to 
supplying the Class I requirements of 
handlers, producers are expected to make 
available sufficient supplies of fresh, high 
quality milk for the production of cottage 
cheese. 3 This is not the case with respect 
to butter, nonfat dry milk, hard cheese 
or ice cream. 

Although some cottage cheese is made 
in specialized country plants, as the 
economics of location would suggest, 
cottage cheese production is commonly 
an integral part of the processing opera¬ 
tions at fluid milk distributing plants. 
Such plants are usually located in or 
near the populated centers of the mar¬ 
ket. This entails a greater hauling ex¬ 
pense for producers than when the re¬ 
serve milk is processed in the production 
area, as is generally the case with respect 
to butter, nonfat dry milk and hard 
cheese manufacture. Also, cottage cheese, 
unlike most other manufactured prod¬ 
ucts, has a more limited storage life and 
must be processed on a regular basis. 
Thus, as in the case of fluid milk prod¬ 
ucts, handlers require that adequate sup¬ 
plies of producer milk be made avail¬ 
able at their distributing plants at all 
times for cottage cheese use. 

The adopted Class n price (the Minne¬ 
sota-Wisconsin price plus 20 cents) is a 
reflection of at least the minimum addi- 


J The reliance on producers for milk for 
cottage cheese production is not unique to 
the seven markets under consideration. As 
noted in the November 1970 issue of Federal 
Milk Order Market Statistics, 80 percent of 
the creamed cottage cheese made in the 
united States in 1969 was processed from 
regulated under Federal milk orders. 
Official notice Is taken of this publication 
which was issued by the Dairy Division, Con¬ 
sumer and Marketing Service, U.S. Depart¬ 
ment of Agriculture, Washington, D.C. 
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tional value which producer milk used 
in cottage cheese has to regulated han¬ 
dlers. The local producer supplies are 
the only dependable supplies of quality 
fluid milk within the normal milksheds 
of the seven subject markets for cottage 
cheese production. In these markets, any 
nearby milk of the necessary quality is 
attached to other regulated fluid milk 
markets and would be available to han¬ 
dlers only sporadically. With the han¬ 
dling and transportation charges, the 
cost of this milk to handlers would be 
at least as high as the adopted Class n 
price. 

Handlers choosing not to use producer 
milk in making cottage cheese can use 
reconstituted nonfat dry milk for this 
purpose. The price per pound of spray 
process nonfat dry milk in the Chicago 
area in 1969 averaged 22.99 cents. Assum¬ 
ing that it takes 8.5 pounds of nonfat dry 
milk to make 100 pounds of fluid skim 
milk, the cost of nonfat dry milk would 
liave been about $1.95 per hundredweight 
or skim milk equivalent. 

Under the pricing adopted herein, the 
Class H price in 1969 would have aver¬ 
aged $4.62 and the handler butterfat 
differential would have averaged 7.8 
cents. This would have resulted in an 
average skim milk cost under the order of 
$1.96 per hundredweight for producer 
milk used in cottage cheese. Thus, the 
ingredient cost for handlers using non¬ 
fat dry milk in the production of cottage 
cheese would have been nearly the same 
as when using producer milk. 

Rather than produce his own cottage 
cheese, a handler might choose to pur¬ 
chase the finished product from some 
other Federal order market where a lower 
price applies to cottage cheese milk. 
There is no indication, however, that un¬ 
der the adopted pricing such a handler 
could materially enhance his competitive 
position relative to handlers using pro¬ 
ducer milk. The cost of transporting cot¬ 
tage cheese, a relatively bulky and per¬ 
ishable item, from distant areas to outlets 
in the seven markets would generally 
negate any apparent price advantage at¬ 
tributable to differences in order prices 
applicable to cottage cheese milk. 

Milk used in yogurt should be priced 
at the Class n price level rather than 
at the Class I level as the principal co¬ 
operatives proposed. Yogurt is a soft, 
nonfluid, “spoonable" product. It is not 
a beverage as are other products defined 
herein as fluid milk products. 

Yogurt has some of the marketing 
characteristics of cottage cheese, al¬ 
though, unlike cottage cheese, very lim¬ 
ited quantities of yogurt are made in the 
seven markets under consideration. To 
the extent of this limited production, 
however, processors generally use regular 
supplies of inspected milk. Although yo¬ 
gurt can be made from cream and nonfat 
dry milk, processors indicated that milk 
is preferred. Since yogurt has a relatively 
limited shelf life, it is made on a con¬ 
tinuing basis, thus requiring a regular 
supply of milk at all times. As in the case 
of cottage cheese production, these con¬ 
ditions warrant that producer milk used 
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in yogurt be priced at a level above the 
price for milk disposed of through the 
traditional residual uses for surplus milk. 

The new Class n should not include 
yogurt flavored frozen desserts. Frozen 
desserts containing milk cultured with 
the lactic acid producing bacteria used 
in yogurt are being marketed in such 
forms as sherbet, mix for the “soft-serve” 
trade, and chocolate covered frozen yo¬ 
gurt on a stick. These products compete 
with other frozen desserts and thus 
should be classified in the same Class HI 
classification adopted herein for such 
other frozen desserts. 

Classifying the several types of cream 
items, some of which are now in Class I 
while others are in Class II, in the new 
Class II will accommodate proponents' 
desire for a lower price for milk used in 
cream products and at the same time 
price at the same level a variety of prod¬ 
ucts that often compete with each other. 
Half and half, whether sterilized or un¬ 
sterilized, and light cream are used prin¬ 
cipally by consumers in coffee. Aerated 
cream and sterilized and unsterilized 
whipping cream are used as dessert top¬ 
pings. Both graded and ungraded sour 
cream and sour mixtures are used by 
consumers for the same purpose. The 
same classification for these cream prod¬ 
ucts will result in uniform pricing to 
handlers for milk used in products com¬ 
peting in the same trade channels for 
the same users. 

Although the present Class I cream 
products sold in these markets must be 
made from inspected milk, which is de¬ 
livered regularly by producers to distrib¬ 
uting plants, there was general agree¬ 
ment by producers that milk sold in the 
form of such products should no longer 
be subject to the Class I price. Relative to 
the total Class I sales of producer milk 
in these markets, cream products repre¬ 
sent approximately 2 percent of the pres¬ 
ent Class I market. Thus, this classifica¬ 
tion change will have relatively little 
effect on the total returns to producers. 

In connection with the reclassification 
of cream products, it is desirable to de¬ 
fine a new term—“fluid cream product". 
“Fluid cream product" would mean 
cream or a mixture of cream and milk 
or skim milk containing 9 percent or 
more butterfat. For purposes of the or¬ 
der, this definition is not intended to 
include frozen cream, plastic cream, or 
anhydrous milk fat. 

With the reclassification of cream, 
movements of cream to or from a plant 
no longer should be considered in deter¬ 
mining if a plant meets the pooling re¬ 
quirements of the order. To accommo¬ 
date this, certain changes are necessary 
in those pool plant definitions that make 
specific reference to the movement of 
cream. 

The orders now provide that any 
“filled" product containing 6 percent or 
more nonmilk fat (or oil) shall be a 
Class II product. With the establishment 
of a new intermediate price class, it is 
appropriate that any such filled products 
that resemble the proposed Class n prod¬ 
ucts made with milk fat likewise be in- 


FEDERAL REGISTER, VOL. 36, NO. 113—FRIDAY, JUNE 11, 1971 






11358 


PROPOSED RULE MAKING 


eluded in this new class. The substitution 
of nonmilk fat for milk fat in a product 
merely changes the composition of the 
product and not its use. For competi¬ 
tive reasons, a comparable classification 
of products made with milk fat and their 
filled counterparts is necessary. 

Certain other milk uses now in the 
lowest price class should not be included 
in the new Class II as cooperatives pro¬ 
posed. As previously noted, several co¬ 
operatives held that various hard cheeses 
should be placed in a class apart from 
clieddar cheese. All hard cheeses, how¬ 
ever, and not just Cheddar cheese, or 
Cheddar cheese and colby cheese, or all 
“American” cheeses, as proposed by 
various cooperatives, should be included 
in the redesignated Class in classifica¬ 
tion. 

The record does not provide any 
breakdown on the quantity of milk being 
used in the seven markets in the indi¬ 
vidual types of hard cheese. Data for the 
States of Wisconsin, Indiana, Illinois, 
Missouri, and Kentucky, as well as na¬ 
tional data, would suggest, though, a 
ratio of 3 pounds of milk used in Ameri¬ 
can cheese (Cheddar, colby, granular, or 
stirred curd, and washed curd) to every 
1 pound of milk used in all other hard 
cheeses. In 1969, an estimated 1.5 billion 
pounds of milk were used in all hard 
cheeses in the seven markets combined. 

Proponents provided no data that 
would establish that producer milk used 
in hard cheeses other than Cheddar 
cheese is of significantly greater value to 
regulated handlers than milk used in 
Cheddar cheese. Although data for the 
seven local markets are not available, 
prices paid to dairy farmers by plants 
processing American cheese and plants 
processing other “miscellaneous” types of 
cheese are compiled on a national basis 
by the Department’s Statistical Report¬ 
ing Service. In 1969, pay prices at plants 
processing “miscellaneous” cheese aver¬ 
aged about 8 cents per hundredweight 
higher than the prices paid at plants 
processing American cheese. 1 Thus, it 
must be concluded that under the pricing 
herein adopted for Class n and Class in 
milk there is no basis for differentiating 
for pricing purposes between milk going 
into various types of hard cheese. 

With respect to several other present 
Class n products which cooperatives pro¬ 
posed be reclassified upward, the form 
in which milk is generally used by manu¬ 
facturers is a major consideration in the 
classification of milk used in such prod¬ 
ucts. Frozen desserts (including commer¬ 
cial milkshake and ice milk mixes), 
dietary and infant formulas, custards, 
puddings, pancake mixes, candy, soups, 
and other food products are made in 
varying degrees from concentrated forms 
of milk. Condensed milk or skim milk, 


4 Official notice is taken of the release titled 
“Milk Prices Paid by Creameries and Cheese 
Plants’* which was issued for July 1970 by 
the Crop Reporting Board, Statistical Re¬ 
porting Service. U.S. Department of Agricul¬ 
ture. Chicago, m. For comparative purposes, 
the 1969 prices reported in this release were 
adjusted to a 3.5 percent butterfat basis by 
using the 1969 average Class n butterfat 
differential under the Chicago Regional order. 


nonfat dry milk, dry buttermilk, dry 
whey, butter, cream, plastic cream, or 
frozen cream, for example, may be used, 
often interchangeably or in combination, 
in the processing of such products. Be¬ 
cause of processing techniques and prod¬ 
uct formulations, milk in its whole, fluid 
form does not lend itself to the proc¬ 
essing of these various manufactured 
products. Thus, a milk plant operator or 
other food processor using producer milk 
in such products first would have to con¬ 
centrate the milk before making the 
finished product. 

When the cost of converting producer 
milk into a concentrated “intermediate” 
product is considered, such milk priced 
at 20 cents per hundredweight over The 
Minnesota-Wisconsin price would not be 
competitive with concentrated dairy 
products from other sources. Such con¬ 
centrated products, which need not be 
made from inspected milk for many uses, 
are obtainable from unregulated plants 
where no more than the Minnesota- 
Wisconsin price has been paid for milk. 
In addition, handlers could use dried 
products made from producer milk priced 
under one of the seven subject orders. As 
under the cooperatives’ proposal, milk 
used in dried products would be priced 
at the Minnesota-Wisconsin price. 

Condensed milk or skim milk, plastic 
cream, frozen cream, and anhydrous 
milk fat are “intermediate” products 
that also should be included in the lowest 
classification. These products are nor¬ 
mally used in making other products, pri¬ 
marily frozen desserts and food products 
such as candy. Under the classification 
adopted herein, frozen desserts and food 
products are Class HI uses for milk. Ac¬ 
cordingly, producer milk used in the 
several intermediate products likewise 
should be priced at the Class III level. 

A Class m classification for producer 
milk used in evaporated milk will permit 
this use to remain as a competitive out¬ 
let for milk surplus to the needs of the 
Class I market. Evaporated milk made 
from milk regulated under these seven 
orders must compete in a national mar¬ 
ket with evaporated milk processed from 
other graded or ungraded milk that is 
often priced at no more than the Min¬ 
nesota-Wisconsin price. Comparable 
pricing should prevail under these seven 
orders. 

In proposing a uniform classification 
and pricing plan for the seven markets, 
the principal cooperatives emphasized 
that any new plan adopted should not 
result in less total returns to producers 
in the combined seven-market area. 
Handlers, on the other hand, stressed 
that their total cost for milk should not 
be increased. 

The effect on producer returns cannot 
be controlling in deciding on the matter 
of classification here under considera¬ 
tion. Although the total value of producer 
milk under the seven orders combined 
would have remained virtually un¬ 
changed in 1969 under the adopted clas¬ 
sification and pricing plan, this would 
not necessarily have been the case if a 
different group of markets had been 
involved. Providing for classification and 


pricing provisions that are generally uni¬ 
form among various markets cannot 
necessarily encompass at the same time 
the maintenance of the same value of 
producer milk in each market. 

With the differences that now exist 
in the seven orders in classification and 
pricing, resolution of these differences 
would be expected to have some effect 
on the value of producer milk. Had the 
revised classification and pricing plan 
adopted herein been in effect in 1969. 
the average blend price in the Indiana 
market would have been increased 7 
cents per hundredweight, while in the 
Paducah market there would have been 
a decrease of 7 cents. With respect to 
the other areas, the average blend price 
would have been 1 cent lower for the 
Chicago Regional market. 1 cent higher 
for the Louisville-Lexington-Evansville 
and Southern Illinois markets, and 2 
cents higher for the Central Illinois mar¬ 
ket. Only in the St. Louis-Ozarks market 
would there have been no change in pro¬ 
ducer returns as a result of the pro¬ 
posed classification and price changes. 

4. Miscellaneous classification and 
accounting changes. The following find¬ 
ings and conclusions relate to certain 
miscellaneous classification proposals by 
handlers and producers and to some of 
the order changes that are necessary to 
implement the revised classification plan 
adopted herein for each of the seven sub¬ 
ject orders. 

(a) Other source mik definition. A 
common other source milk definition 
should be adopted for each order. 

Because of the revised classification 
plan, certain changes in the present 
other source milk definition of each order 
are necessary. This definition would con¬ 
tinue to serve, however, the present func¬ 
tion of implementing the identification of 
various categories of receipts at a 
regulated plant. 

Presently, fluid milk products (which 
include cream) from any source other 
than producers, cooperatives acting as a 
handler for farm bulk tank milk, pool 
plants, and plant inventory at the begin¬ 
ning of the month are considered as other 
source milk. Under the revised classifica¬ 
tion plan, cream no longer would be 
defined as a fluid milk product. To facili¬ 
tate the application of other provisions of 
each order, however, it is desirable that 
fluid cream products, when in bulk form, 
continue to be treated in the same man¬ 
ner as fluid milk products for purposes 
of applying the other source milk defini¬ 
tion. 

Fluid cream products that are received 
at a pool plant from any source in con¬ 
sumer-type packages and disposed of, or 
held in inventory, in the same container 
in which received should not be con¬ 
sidered as other source milk. Such pack¬ 
aged fluid cream products should be 
treated as “pass-through” products in the 
same manner as now provided for manu¬ 
factured milk products, such as butter or 
creamed cottage cheese, that may be re¬ 
ceived at a pool plant and then disposed 
of from the plant without further proc¬ 
essing. Receipts of packaged fluid cream 
products would be considered as other 
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source milk, however, under circum¬ 
stances where the receiving handler is 
unable to account for all disposition of 
such products or reprocesses such 
products. 

The orders now provide that manu¬ 
factured products from any source that 
are reprocessed, converted into, or com¬ 
bined with another product in the plant 
shall be considered as other source milk. 
It should be provided, however, that cot¬ 
tage cheese (i.e., the dry curd) which is 
received at a pool plant and to which 
cream is then added be treated instead as 
a pass-through item. Cottage cheese can¬ 
not be converted into any product other 
than creamed or partially creamed cot¬ 
tage cheese, which are Class II products 
under the adopted classification plan. 
Thus, receipts of cottage cheese should 
not be treated as other source milk that 
is subject to allocation to a handler’s 
lowest utilization. 

Other source milk should include any 
disappearance of any product (other 
than a fluid milk product or a bulk fluid 
cream product) that is in a form in 
which it may be converted into a Class I 
product and which is not otherwise ac¬ 
counted for under the order. Four of the 
seven orders now have such a provision 
concerning the unaccounted for dis¬ 
appearance of milk products. The other 
source milk definitions in the Chicago 
Regional, Paducah and Louisville-Lex- 
ington-Evansville orders do not specify 
such disappearance as other source milk. 

It is necessary that a handler be re¬ 
quired to account for all manufactured 
milk products, such as nonfat dry milk, 
that can be converted into Class I prod¬ 
ucts. Otherwise, a handler with inade¬ 
quate records could gain a competitive 
advantage over his competitors who 
properly account for all milk products 
received. Treating any unexplained dis¬ 
appearance of milk products as other 
source milk will assist in the uniform 
application of the regulatory plan to all 
handlers. 

<b) Accounting for nonfat milk solids 
added to milk and milk products. No 
change should be made in the present 
method of classifying the skim milk 
equivalent of nonfat milk solids added to 
a fluid milk product. 

Currently, each of the seven orders 
provides that a modified fluid milk prod¬ 
uct shall be classified as Class I in the 
amount of the weight of an equal vol¬ 
ume of an unmodified product of the 
same nature and butterfat content. The 
remaining skim milk equivalent of the 
nonfat milk solids in such product is 
classified in Class n. 

The principal cooperatives proposed 
that the amount of a modified fluid milk 
product that is classified as Class I be 
the actual weight of the modified prod¬ 
uct rather than the wdight of a like un¬ 
modified product. 

Proponents stated that when verifica¬ 
tion of the nonfat milk solids used to 
modify natural milk and skim milk in¬ 
volves laboratory tests of the modified 
product, the amount of modification is 
expressed as a percentage of the weight 
°i the modified product. Where labora¬ 


tory analysis is used to determine the 
total milk solids disposed of in modified 
products, proponents contended that ad¬ 
ministrative procedures could be sim¬ 
plified by using the actual product weight 
factor. 

There was no showing of the extent 
to which laboratory analysis of modified 
products is used in verification by mar¬ 
ket administrators in these seven mar¬ 
kets. Also, there was no claim that any 
saving in administrative cost would be 
possible under the procedure proposed 
by the cooperatives in those instances 
where the market administrator deter¬ 
mines the amount of solids added to 
modified products by using production 
records rather than by laboratory tests 
of packaged products. Accordingly, it is 
not clear from this record that the pro¬ 
posed procedure would result in any net 
saving in administrative cost. 

Proponents did not attempt to dem¬ 
onstrate any economic basis for making 
the slightly greater charge for nonfat 
milk solids used to modify fluid milk 
products which would result from their 
proposal. Their proposed procedure 
would increase slightly the quantity of 
a modified product priced in Class I. A 
gallon of modified skim milk containing 
11 percent nonfat milk solids would be 
classified in Class I on an 8.7 pounds 
weight factor as compared to the present 
basis of an 8.63 pounds weight factor. The 
larger weight factor would add about 
one-tenth cent (ranging from 0.09 cent 
under the Chicago Regional order to 0.11 
cent under the St. Louis-Ozarks order) 
to a handler’s obligation under the order 
per gallon of such product sold. 

The present method of classifying 
modified fluid milk products increases 
total Class I sales only to the extent of 
the volume of the unmodified product 
that the added nonfat milk solids re¬ 
places. In the absence of evidence that 
the present procedure is inappropriate, 
it should be continued. The present pro¬ 
cedure is used under Federal orders gen¬ 
erally and, therefore, carries out the ob- 
•jective of uniformity in this respect. 

Handlers may add nonfat milk solids 
to several of the proposed Class II prod¬ 
ucts, such as half and half and light 
cream. To simplify the accounting pro¬ 
cedures, each order should provide that 
in these cases the entire weight of the 
skim milk equivalent of the solids added 
be classified in Class II. This procedure 
differs from that applicable to modified 
fluid milk products in that no part of 
the skim milk equivalent of the added' 
solids would be classified in the lowest 
class. As described in more detail later, 
a handler will have the opportunity to 
have nonfat dry milk or condensed milk 
that is added to, or used to produce, a 
Class II product allocated directly to his 
Class II use. Thus, classification of the 
entire skim milk equivalent in Class n 
would not adversely affect the handler’s 
pool obligation under this allocation 
procedure. 

(c) Classification of milk transferred 
or diverted to other plants. Certain 
changes should be made in the provisions 
of each order that prescribe the classi¬ 


11359 

fication of fluid milk products that are 
transferred or diverted from a pool 
plant to another plant. Several of the 
changes become necessary with the adop¬ 
tion of three classes of utilization in place 
of the present two classes. Other changes 
are appropriate for purposes of uniform¬ 
ity among orders and clarity in the 
classification of milk. 

Under the adopted classification plan, 
fluid cream products (cream and mix¬ 
tures of cream and milk or skim milk 
containing 9 percent or more butterfat) 
would be classified as Class n products. 
If such products are transferred to 
another plant in packaged form, the 
skim milk and butterfat contained there¬ 
in should be classified as Class II milk 
since these items are moved in final form. 
The classification of fluid cream products 
when disposed of in bulk form, however, 
is determinable only by following the 
movement of the bulk product to its final 
use. Tlius, it is necessary that fluid 
cream products that are transferred in 
bulk form from a pool plant to another 
plant be classified in a manner similar 
to that now used in classifying transfers 
of bulk fluid milk products. 

Each order now prescribes a procedure 
for classifying transfers of bulk fluid 
milk products from a pool plant to a 
nonpool plant that is not an other order 
plant or a producer-handler plant. To 
determine such classification, the non¬ 
pool plant’s utilization must be assigned 
to its receipts of milk from each source. 
Some amplification of this procedure is 
appropriate to set forth clearly the pri¬ 
ority for assigning the different types of 
plant use to the different sources of fluid 
milk products and bulk fluid cream 
products received at the nonpool plant. 

Under the proposed assignment prior¬ 
ities, the first step is to assign the non- 
pool plant’s Class I utilization to its 
receipts of packaged fluid milk products 
from all federally regulated plants. Such 
receipts should receive first priority on 
the nonpool plant’s Class I use since all 
orders provide that such packaged trans¬ 
fers from a pool plant to an unregulated 
nonpool plant shall be classified as Class 
I milk. 

Thus, any Class I route disposition of 
the nonpool plant in the marketing area 
of a Federal order, and any transfers of 
packaged fluid milk products from the 
nonpool plant to plants fully regulated 
under such order, would be assigned, 
first, to the nonpool plant’s receipts of 
packaged fluid milk products from plants 
fully regulated under such order and, 
second, to any such remaining packaged 
receipts from plants fully regulated un¬ 
der other Federal orders. Next, any other 
Class I disposition of packaged fluid milk 
products from the nonpool plant would 
be assigned to any remaining unassigned 
receipts of packaged fluid milk products 
at the nonpool plant from plants futty 
regulated under any Federal order. 

After these assignments, any Class I 
use at the nonpool plant that is attribu¬ 
table to the Class I allocation at a Fed¬ 
eral order plant of fluid milk products 
transferred from the nonpool plant to 
the regulated plant would be assigned 
next. Such use would be assigned, first. 
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to the nonpool plant’s remaining unas¬ 
signed receipts of fluid milk products 
from plants fully regulated under that 
order and, second, to any such remaining 
receipts from plants fully regulated un¬ 
der other orders. 

Additional unassigned Class I utiliza¬ 
tion at the nonpool plant then would be 
assigned to the plant's receipts of bot¬ 
tling grade milk from dairy farmers and 
other unregulated nonpool plants. 

Under the final assignment step, any 
Class III utilization, then Class n utili¬ 
zation, and then any remaining Class I 
utilization, at the nonpool plant would 
be assigned to any remaining unassigned 
receipts of fluid milk products and bulk 
fluid cream products at the nonpool 
plant from all Federal order plants. 

In determining the classification of 
milk transferred or diverted from a pool 
plant to a nonpool plant, the utilization 
of any transfers from the nonpool plant 
to another unregulated nonpool plant 
also must be established. In this case, the 
same assignment priorities just outlined 
should apply also at the second non¬ 
pool plant. 

Each of the seven orders now pro¬ 
vides that transfers of fluid milk prod¬ 
ucts from a pool plant to a producer- 
handler shall be classified as Class I 
milk. The St. Louis-Ozarks order re¬ 
quires also that such transfers to a pro¬ 
ducer-handler under any other order 
likewise shall be Class I. This additional 
requirement should apply under each 
of the orders. 

Under the Federal order program, pro¬ 
ducer-handlers, in their capacity as 
handlers, are exempt from the pricing 
and pooling provisions of the various 
orders. In consideration of this exemp¬ 
tion, each order requires a Class I classi¬ 
fication of all fluid milk products that 
are transferred from a pool plant to a 
producer-handler as defined under that 
particular order. Inasmuch as the pro¬ 
ducer-handler exemption under each 
order is predicated on essentially the 
same basis, a Class I classification of 
milk transferred from a pool plant regu¬ 
lated under one order to a producer- 
handler as defined under another order 
would be in keeping with the general 
basis for producer-handler exemption. 

Bulk fluid cream products transferred 
from a pool plant to a producer-handler 
should be assigned to the extent possi¬ 
ble to the latter’s Class m use, and then 
Class II use. If the producer-handler 
does not have enough utilization in these 
classes to cover such transfers, any re¬ 
maining transfers should be classified as 
Class I milk. 

As in the case of all other fluid milk 
products, such transfers of cream are 
now classified as Class I milk. Such 
classification tends to assure that pro¬ 
ducers do not carry for producer- 
handlers the burden of all reserve sup¬ 
plies for their Class I market. With the 
removal of cream from the Class I classi¬ 
fication, as adopted herein, a mandatory 
Class I classification of cream transfers 
to producer-handlers would not be neces¬ 
sary for this purpose. 
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In addition to the Class I classification 
of all fluid milk products transferred to 
a producer-handler, the Chicago Re¬ 
gional order provides for a similar clas¬ 
sification of all fluid milk products 
transferred to an “exempt distributing 
plant.” Also, a similar classification ap¬ 
plies under the St. Louis-Ozarks order 
to all fluid milk products transferred to 
a plant operated by a “governmental 
agency.” Under each of these two orders, 
the adopted method for classifying bulk 
fluid cream products transferred to a 
producer-handler should apply likewise 
to transfers of bulk fluid cream products 
to these two other types of plants. 

The classification of milk transferred 
or diverted from a pool plant to a non¬ 
pool plant that is not an other order 
plant or a producer-handler plant should 
not be contingent upon any distance lim¬ 
itation. Presently, such mileage (or area* 
limitations apply under the Chicago Re¬ 
gional, Louisville-Lexington-Evansville 
and St. Louis-Ozarks orders. Until re¬ 
cently. similar limitations applied also 
under the Southern Illinois and Central 
Illinois orders. These limitations under 
the latter two orders were removed by 
amendatory actions (35 F.R. 12267, 
18107) subsequent to the classification 
hearing on which this decision is based. 

The Chicago Regional order provides 
that fluid milk products transferred in 
bulk form from a pool plant to a nonpool 
plant located outside the States of Wis¬ 
consin, Minnesota, Iowa, Illinois, In¬ 
diana. Michigan, or Ohio shall be classi¬ 
fied as Class I milk to the extent of the 
nonpool plant’s Class I disposition, re¬ 
gardless of where such disposition is 
made. Transfers to nonpool plants lo¬ 
cated in these States, on the other hand, 
are classified on a basis that assigns the 
nonpool plant’s Class I utilization to its 
various sources of receipts in accordance 
with where the plant disposes of its Class 
I milk. 

Under the Louisvill e-Lexington- 
Evansville order, milk transferred or 
diverted to a nonpool plant located 250 
miles or more from the nearer of Louis¬ 
ville, Kentucky, or Evansville, Indiana, 
is classified as Class I milk regardless of 
its use at the nonpool plant. Recognition 
is given under the classification provi¬ 
sions of such order to the nonpool 
plant’s actual utilization in the case of 
milk transferred to less distant plants. 

Classification provisions similar to 
those for the Louisville-Lexington- 
Evansville order are contained in the St. 
Louis-Ozarks order. In this case, the au¬ 
tomatic Class I classification applies on 
transfers and diversions of milk to plants 
located more than 350 miles from St. 
Louis. 

The conditions prompting the initial 
adoption of these mileage limitations no 
longer prevail, thereby making their 
continued use inappropriate. The use of 
mileage limitations evolved in large part 
from the relatively high transportation 
cost of milk relative to its value for 
manufacturing and from the administra¬ 
tive cost of verifying the utilization of 
milk transferred to plants distant from 
the local market. Under today’s condi¬ 


tions of distribution, milk regularly 
moves greater distances as a routine 
matter. Moreover, Federal orders now r 
operate throughout much of the United 
States. Arrangements for verifying the 
utilization at distant plants can be made 
easily through the facilities of the vari¬ 
ous market administrators’ offices. 

Also, the mileage limitations often are 
no longer consistent with the existing 
supply patterns. Milk is often moved 
considerable distances from producers’ 
farms to distributing plants. When such 
milk is not needed for fluid use, it is 
usually diverted to manufacturing plants 
located close to the production area 
Classifying such milk in Class I because 
of applicable mileage limitations is not 
consistent with the obvious manufactur¬ 
ing use of the milk. Removal of such 
provisions will promote uniformity in 
classification among the seven markets. 

(d) Classification of end-of-month 
inventories . Each of the seven orders 
should provide that packaged fluid milk 
products in a handler’s inventory at the 
end of the month be classified as Class I 
milk. Such inventory should be priced 
at the current month’s Class I price, with 
no subsequent adjustment because of a 
change in the Class I price level in the 
following month. A Class III classifica¬ 
tion should apply to ending inventory of 
fluid milk products in bulk form. 

This w’ould continue under the South¬ 
ern Illinois and Central Illinois orders 
the present practice of classifying ending 
inventory of packaged fluid milk prod¬ 
ucts in Class I and classifying ending 
inventory of bulk fluid milk products in 
the lowest closs. These two orders pro¬ 
vide, though, that a handler’s obligation 
for Class I inventory shall be adjusted in 
the following month to the extent that 
the Class I price level initially applicable 
to such inventory changes. 

The classification of inventory under 
the other five orders being considered 
would be changed. Presently, all end-of - 
month inventories of fluid milk products, 
whether in bulk or packaged form, are 
classified in the lowest class. 

The principal cooperatives proposed 
that all seven orders classify all ending 
inventories of fluid milk products in 
Class in. They claimed that this proce¬ 
dure would be less complicated for 
handlers since handlers only occasionally 
would have any adjustment in their pool 
obligation as a result of having Class 
in inventories reclassified the following 
month in Class I. Proponents stated that 
with packaged inventories in Class I, as 
under the Central Illinois and Southern 
Illinois orders, each handler usually has 
some adjustment each month in his ob¬ 
ligation for Class I inventories. The co¬ 
operatives’ proposed classification of 
ending inventories w^as supported by 
handlers. 

In the interest of establishing uniform 
classification provisions among the 
orders, the same procedure for classify¬ 
ing end-of-month inventory should be 
adopted for each of the seven orders. 
Either type of inventory classification 
procedure now being used in the seven 
markets results over the long run in 
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the same pool obligation for handlers and 
the same returns to producers. There are 
factors to be considered, however, that 
support extending to the other five mar¬ 
kets the procedure now used in the 
Southern Illinois and Central Illinois 
markets—but without the provision for 
monthly price adjustments. 

At the close of the monthly account¬ 
ing period, fluid milk products that have 
been packaged but not yet delivered to 
the place of sale may be at any one of 
several places in a handler’s distribu¬ 
tion system. Depending on the handler's 
method of operation, such places could 
include the cold storage room within his 
processing plant, trucks parked on or 
near the plant’s premises, distribution 
points, or trucks in transit to distribution 
points or places of sale. It would not be 
unusual for one handler to decide dif¬ 
ferently from another as to which point 
in his distribution system packaged fluid 
milk products are no longer a part of his 
inventory. 

When ending inventory is classified in 
the lowest class, the classification of 
packaged fluid milk products can be con- 
tinguent entirely on what point in his 
distribution system a handler decides 
such products are not in inventory. This 
situation does not arise when ending in¬ 
ventory of packaged fluid milk products 
is classified as Class I milk, the ultimate 
utilization of such products. 

As noted, the Southern Illinois and 
Central Illinois orders provide for re¬ 
adjusting a handler’s pool obligation on 
his Class I inventory if the Class I price 
level changes the following month. Thus, 
if the Class I price increases over the 
previous month’s price fat which the in¬ 
ventory was first accounted for), the 
handler is charged the difference between 
the Class I price for the current month 
and the Class I price for the preceding 
month on the quantity of ending in¬ 
ventory classified as Class I milk in the 
preceding month. If the current Class I 
price is less than that for the preced¬ 
ing month, the handler receives a cor¬ 
responding credit. 

Discontinuance of this provision will 
eliminate minor adjustments of handlers’ 
obligations which the industry considers 
undesirable and will simplify adminis¬ 
tration of the order. This change will 
have minimal effect on the overall milk 
costs for handlers and returns to pro¬ 
ducers. For the 18-month period of Feb¬ 
ruary 1969 through July 1970. the 
monthly rate of adjustment averaged 
Plus 1.6 cents per hundredweight. 

Under the revised classification plan, 
skim milk and butterfat disposed of in 
the form of a fluid cream product would 
be classified as Class II milk. Packaged 
fluid cream products that are in a han¬ 
dler’s inventory at the end of the month 
should be classified as Class n milk, the 
ultimate utilization of these products in 
such form. In the following month, such 
mvoitory, as Class n inventory on hand 
at the beginning of the month, should be 
allocated directly to the handler’s Class 
H utilization. 

Fluid cream products in bulk form 
that are on hand at the end of the month 
should be classified in Class III. As in 
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the case of bulk milk, the final use of 
cream being held in bulk form is not 
necessarily apparent from that form. 
The cream must be followed to its ulti¬ 
mate use, which may be in any class. 
Accordingly, it is reasonable to classify 
any bulk cream inventory in Class III 
and then apply a reclassification charge 
should the cream eventually be used 
in a higher class. 

For the first month that the revised 
classification plan is effective under 
each of the seven orders, certain transi¬ 
tional provisions relating to inventory 
should apply. Under the Chicago Re¬ 
gional, Indiana, Louisville-Lexington- 
Evansville, St. Louis-Ozarks, and 
Paducah orders, beginning inventories 
of packaged fluid milk products and 
packaged cream items will have been 
priced in the prior month at the lowest 
class price. As adopted herein, beginning 
inventories of packaged fluid milk prod¬ 
ucts normally would be allocated directly 
to a handler’s Class I utilization. Begin¬ 
ning inventories of packaged fluid cream 
products normally would be allocated 
directly to Class II uses. Such allocation 
assumes that the products were priced 
at the corresponding price level in the 
preceding month. Since this would not 
be the case for the first month under the 
revised classification plan, such inven¬ 
tories should be allocated in the first 
month to Class III in the same manner 
as inventories of bulk fluid milk products 
and bulk fluid cream products. 

This same allocation procedure for 
beginning inventories may have equal 
applicability in other months and should 
be applied when appropriate. A plant 
that becomes pooled under the order may 
not have been subject in the preceding 
month to any Federal order or to an 
order providing for the Class I classifica¬ 
tion of packaged inventories of fluid milk 
products. In this case, the plant’s cur¬ 
rent receipts of producer milk, rather 
than its beginning inventories, should 
be given first priority to the plant’s 
Class I utilization. 

The Southern Illinois and Central 
Illinois orders presently classify ending 
inventories of packaged fluid cream 
products in Class I. Thus, in the last 
month that the present classification 
plan is effective, handlers under these 
tw'o orders will have paid the Class I 
price for these packaged products in 
ending inventory. The next month, how¬ 
ever, such packaged products, as begin¬ 
ning inventory, would be allocated under 
the revised classification plan to Class 
II. In this case, handlers under the two 
orders should receive a credit on such 
products in the first month that the 
revised orders are effective. Such credit 
w r ould be at the difference between the 
Class I price for the preceding month 
applicable to these products and the 
Class n price for the current month. 
This price adjustment is necessary to 
assure that handlers will be subject to 
the same pricing for such products 
whether the products enter into the 
month’s accounting as beginning inven¬ 
tory or are made from current receipts 
of producer milk. 
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(e) Shrinkage allowances. The classi¬ 
fication of shrinkage under each order 
should be changed only to the extent 
necessary to achieve uniformity among 
the seven orders in the application of 
certain shrinkage provisions. 

A cooperative association proposed 
that any plant losses experienced by a 
handler be classified as Class I milk. Cur¬ 
rently. a handler is permitted to have 
a certain amount of shrinkage classi¬ 
fied in Class n. In conjunction with the 
shrinkage proposal, this producer group 
also proposed that no exception to the 
Class I classification of fluid milk prod¬ 
ucts disposed of on routes be made for 
route returns. Presently, the orders per¬ 
mit route returns that are disposed of for 
animal feed or dumped to be classified 
in Class n. 

The cooperative proposed that in lieu 
of the Class II shrinkage and route re¬ 
turn allow r ances a handler be given a 
credit on his pool obligation of 2 
cents per hundredweight for all milk, 
skim milk, and cream handled in bulk 
form in his plant. To maintain the pres¬ 
ent relationship in the proration of 
shrinkage between the receiving and 
processing operations, the cooperative 
proposed that a handler be allowed 0.5- 
cent per hundredweight for receiving and 
1.5 cents per hundredweight for proc¬ 
essing, or a total of 2 cents if the han¬ 
dler performed both operations. 

While urging that the classification 
provisions of the seven orders be made 
as uniform as possible, the principal co¬ 
operatives proposed that no change be 
made at this time in the shrinkage pro¬ 
visions of the orders. 

Other than to make them uniform in 
several respects, no basic change should 
be made at this time in the shrinkage 
provisions of the seven orders, or in 
the arrangement for classifying route re¬ 
turns. Although there may be some merit 
in revising these provisions to a greater 
extent than is set forth herein, such 
changes should be based on a thorough 
exploration of the issue at a hearing 
after adequate public notice. These con¬ 
ditions were not met at this hearing. 

Each of the orders now provides that 
with respect to a handler’s shrinkage of 
milk that is received at his pool plant 
directly from producers, up to 2 percent 
of such receipts may be classified as 
Class n milk, the lowest utilization. 
Should the handler transfer some of the 
producer milk to another pool plant for 
processing, the Class n shrinkage which 
the handler may claim on such milk is 
limited to 0.5 percent of the milk. 

This division of shrinkage between 
the receiving handler and the processing 
handler also applies under those orders 
which provide for a cooperative associ¬ 
ation to be the handler on bulk tank milk 
which it receives at the farm and de¬ 
livers to a pool plant. If, in this case, the 
plant operator purchases such milk on 
the basis of scale weights, the maximum 
Class II shrinkage allowance for the 
plant operator is 1.5 percent of such milk. 
The cooperative, as the receiving han¬ 
dler, is the responsible handler for any 
difference betw r een the farm weights and 
the weight at which the plant operator 


FEDERAL REGISTER, VOL. 36, NO. 113—FRIDAY, JUNE 11, 1971 





11362 

purchases the milk. Of this difference, 
up to 0.5 percent of the milk at farm 
weights is allowed the cooperative as 
Class n shrinkage. If the plant operator 
purchases the milk on the basis of farm 
weights, however, he is permitted the full 
2 percent Class n shrinkage allowance. 

With respect to producer milk di¬ 
verted from a pool plant to a nonpool 
plant or, under certain of the orders, to 
another pool plant, either by a plant op¬ 
erator or by a cooperative association, 
the shrinkage allowances under the pres¬ 
ent orders are not consistent in all cases 
with the shrinkage classification out¬ 
lined above. There is little, if any, rea¬ 
son for applying shrinkage allowances 
differently under the several orders 
under comparable handling arrange¬ 
ments, The shrinkage provisions of these 
orders should be modified to the extent 
necessary to make them generally uni¬ 
form with respect to the same handling 
arrangements. 

In this regard, each order should pro¬ 
vide that in the case of milk diverted to 
a nonpool plant or. if permitted, to 
another pool plant, the diverting han¬ 
dler shall be allowed up to 0.5 percent 
Class m shrinkage on the milk if it is 
not purchased on the basis of farm 
weights by the operator of the plant 
where the milk is physically received. 
Where such diversions are to a pool 
plant, the operator of the plant to which 
the milk is diverted should be permitted 
in this case up to 1.5 percent Class III 
shrinkage. If the operator of the non¬ 
pool plant or pool plant purchases such 
milk on the basis of farm weights, no 
shrinkage allowance on the milk should 
be permitted the diverting handler. In 
the case of the operator of the pool plant 
where the milk is physically received, 
such operator should receive the full 2 
percent allowance. 

(f) Allocation of receipts to utilization. 
In adopting a revised classification plan 
under each of the seven orders, conform¬ 
ing changes must be made in the pro¬ 
visions that prescribe how a handler’s 
receipts from different sources shall be 
allocated to his utilization for the pur¬ 
pose of classifying producer milk. Such 
changes are necessary to provide for the 
allocation of receipts to three classes of 
utilization rather than two classes as at 
present. 

In this connection, the adoption of 
three use classes requires a new consid¬ 
eration of how other source milk shall 
be allocated to a handler's utilization of 
milk. Under the present orders, other 
source milk is allocated in most cases to a 
handler’s surplus uses to the extent pos¬ 
sible. regardless of how it actually may 
have been used. The producers who are 
relied upon for a regular supply of milk 
for the local fluid market thus receive the 
highest possible classification of their 
milk. Depending on the supply condi¬ 
tions. milk from unregulated supply 
plants and other Federal order plants 
is permitted to share in varying degrees 
with local producer milk in the higher 
value of the handler’s Class I sales. 

In conjunction with the revised classi¬ 
fication plan, however, handlers using 
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certain types of other source milk 
(whether in the form received or in re¬ 
constituted form) in the processing of 
Class n products should be permitted to 
have such other source milk allocated 
directly to their Class n uses. Under the 
plan herein, such other source milk to 
which direct allocation could apply w'ould 
be limited to milk products that are not 
fluid milk products or fluid cream prod¬ 
ucts (such as nonfat dry milk and con¬ 
densed milk or skim milk). 

The national associations of fluid milk 
and ice cream processors proposed that 
if a three-class system is adopted han¬ 
dlers should have the option of having 
other source milk allocated to their Class 
II utilization rather than allocated to 
the extent possible to the lowest class. 
It w T as their position that the Class II 
price for producer milk should not be 
set at a level that is any higher than the 
cost to handlers of obtaining alternative 
supplies of milk or milk products for 
Class n use. These groups contended that 
with such pricing there is no justification 
for "down-allocating” to Class HI any 
receipts of other source milk which ac¬ 
tually may have been used in Class II. 

Handlers indicated further that with 
optional allocation a handler could 
choose to use other source milk without 
the cost impact of down-allocation 
should the cost of such milk become 
less than the cost of producer milk for 
Class II use. Also, these groups stated 
that down-allocation of other source 
milk would imply an intent to provide 
undue protection of the Class n market 
for producers. They maintained that 
such protection is not justified, or ap¬ 
parently intended by producers in view 
of no producer proposal for a compensa¬ 
tory payment on other source milk used 
in Class II. 

The principal cooperative associations, 
on the other hand urged in connection 
with their proposal for three classes that 
producers have first claim on a handler’s 
Class II use as well as on his Class I 
use. It was their contention that pro¬ 
ducer milk not used in Class I should 
receive the next highest possible classi¬ 
fication since the milk was produced for 
the Class I market and represents the 
reserve supply for this segment of the 
dairy industry. 

As pointed out earlier in this decision, 
the establishment of a new intermediate 
price class is supported by the fact that 
handlers rely largely on producers for 
a regular supply of milk for the products 
herein included in Class II. The major 
use of other source milk in making these 
Class n products is the addition of non¬ 
fat dry milk to cream products, mainly 
half and half, and to skim milk being 
used for the manufacture of cottage 
cheese. On occasion, when producer sup¬ 
plies are short, handlers also may recon¬ 
stitute nonfat dry milk for cottage cheese 
production. Condensed milk or skim milk 
may be similarly used. Handlers choosing 
to use such other source milk in this w>ay 
should be permitted to have such milk 
allocated directly to their Class II uti¬ 
lization rather than allocated first to any 
Class III utilization they may have. 


In establishing a new intermediate 
price class, it is not intended that this 
outlet for producer milk necessarily be 
reserved for local producers. This new 
use class merely recognizes that some 
additional value attaches to producer 
milk used by regulated handlers in the 
Class II products. Pricing this milk at a 
level above the Class III price serves also 
to reduce the burden on the Class I price 
of attracting a supply of producer milk 
for the Class I market. It is not intended 
that producer returns be enhanced for 
the purpose of also attracting a full 
supply of producer milk for handlers* 
Class n uses. Accordingly, no obligation 
to the pool (commonly known as a com¬ 
pensatory payment) w f ould be imposed 
under the revised classification plan on 
any other source milk which regulated 
handlers may use in Class II or on any 
Class n products that may be distrib¬ 
uted in the market by nonpool plants, 
either directly on routes or through pool 
plants. 

As long as the Class II price for pro¬ 
ducer milk remains in proper relation¬ 
ship with the cost of alternative supplies, 
it is not expected that this direct alloca¬ 
tion of nonfluid other source milk to 
Class II will induce handlers to use other 
source milk in preference to producer 
milk for processing Class II products. 
Under the adopted Class n price, pro¬ 
ducers would represent in most circum¬ 
stances the most economical source of 
milk for Class II use. As was shown pre¬ 
viously, this w r ould be so with respect to 
the alternative use of nonfat dry milk, 
the type of other source milk most com¬ 
monly used in the proposed Class II 
products. Nonfat dry milk has certain 
advantages for handlers that producer 
milk cannot provide. It can be added 
easily to milk or milk products to in¬ 
crease their nonfat milk solids content 
Also, its storability permits handlers to 
have a concentrated form of nonfat milk 
solids on hand at all times for emer¬ 
gency use. Nevertheless, the higher cost 
of nonfat dry milk relative to producer 
milk w r ould tend to limit its use to only 
those situations where the nonfat dry 
milk has a distinct processing advantage 
for handlers. 

No provision should be made for the 
direct allocation to a handler's Class II 
utilization of other source milk received 
in fluid form. Unlike the handling of 
nonfat dry milk, it w’ould not be unusual 
for a handler to commingle in his plant 
any receipts of fluid other source milk 
with his receipts of producer milk. In 
this circumstance, it would not be pos¬ 
sible to know' just how much of the other 
source milk may have been used in the 
processing of a Class II product. The dif¬ 
ficulty which a handler would have in 
demonstrating that he actually used fluid 
other source milk in a Class II product, 
and the administrative difficulty in veri¬ 
fying such claimed use. warrants the al¬ 
location of such milk in essentially the 
same manner as now* provided by the 
orders. 

In keeping with the goal of classifying 
milk uniformly under the seven orders, 
certain changes should be made in the 
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orders to effect a uniform application of 
the allocation provisions to multiple- 
plant handlers. Presently, the seven or¬ 
ders differ as to how the allocation pro¬ 
cedure shall be carried out for»handlers 
who operate two or more pool plants 
regulated under the same order. 

Each order should provide that for 
purposes of allocating a multiple-piant 
handler’s receipts to his utilization the 
operations of all of his pool plants be 
combined. Thus, in determining the clas¬ 
sification of producer milk, the market 
administrator would combine the utiliza¬ 
tion in each of the respective classes at 
all of the handler’s pool plants, and, 
likewise, the respective types of receipts 
at such plants. 

The multiple-plant handler should 
have the option, however, of requesting 
that the allocation of receipts to utiliza¬ 
tion be done on an individual plant basis 
rather than on a system basis. Such al¬ 
location should be permitted, however, 
only if the handler does not have at any 
of liis pool plants receipts of other 
source milk from unregulated supply 
plants and other Federal order plants 
that would be allocated on a pro rata 
basis with producer milk to the plant’s 
Class I utilization. 

This application of the allocation pro¬ 
visions to a multiple-plant handler is 
now' used under the Chicago order. The 
Paducah order requires that allocation 
be on a system basis in all cases. The 
other five orders provide that allocation 
be on an individual plant basis unless 
there are receipts of other source milk 
at any one of the plants that are to be 
prorated with producer milk to the 
plant’s Class I utilization. The Indiana 
and Louisville-Lexington-Evansville or¬ 
ders provide that in this case system 
allocation shall apply at those steps of 
the allocation procedure where such 
other source milk is to be allocated. The 
St. Louis-Ozarks, Southern Illinois, and 
Central Illinois orders, on the other 
hand, require in this case that all allo¬ 
cations of the handler’s receipts to utili¬ 
zation be done on the basis of his total 
system. 

Conditions in the individual markets 
do not require continuance of the several 
allocation methods now provided in the 
orders under consideration. At this time 
when handlers or plants are often sub¬ 
ject at different times to the regulatory 
provisions of different orders, the use 
of uniform accounting provisions should 
promote equity and reduce misunder¬ 
standing in the milk industry of the 
regulatory program. There w f ould be 
little, if any, change in a handler’s total 
obligation under the order or in pro¬ 
ducer returns from extending the use of 
the Chicago order’s allocation procedure 
to the other markets involved here. 

It should be noted that under the pro¬ 
posed allocation provisions for multiple- 
plant handlers the present requirement 
that a handler submit reports of re¬ 
ceipts and utilization for each of his pool 
Plants w ould be continued. Likewise, the 
of shrinkage and overage of skim 
j™lk and butterfat experienced by a 
handler would continue to be determined 


separately for each of his pool plants. An 
exception to this procedure is now* per¬ 
mitted under the Chicago order. On the 
basis of this record, this is not changed. 
Under that order, reporting and shrink¬ 
age or overage determinations, if ap¬ 
proved by the market administrator, may 
be done on a system basis if a handler 
so requests. 

In those cases where allocation of re¬ 
ceipts to utilization is done on a system 
basis, it is necessary that the handler’s 
obligation, as determined by the market 
administrator, likewise be computed for 
the handler’s total system. When alloca¬ 
tion is on an individual plant basis, the 
orders should provide that a handler’s 
obligation may be determined for each of 
his plants individually if he so requests 

The revised application of the alloca¬ 
tion provisions to multiple-plant han¬ 
dlers requires that the rules for deter¬ 
mining the quantity of milk eligible for 
Class I location adjustment for such 
handlers be explicit in each order. Cer¬ 
tain modifications of the present loca¬ 
tion adjustment provisions are thus 
necessary to assure that these rules are 
clearly set forth. In this connection, the 
objective of uniformity in classification 
and pricing among these markets can be 
furthered by making such rules in each 
order uniform to the extent possible at 
this time. 

The rules defining the quantities of 
skim milk and butterfat eligible for loca¬ 
tion adjustment deal with situations in 
which Class I milk at a given plant must 
be assigned to a variety of milk sources, 
including inventory, other source milk, 
producer milk received directly at such 
plant, and milk received by transfer from 
other pool plants. The assignment of such 
Class I use to receipts from various 
sources is necessary in order to deter¬ 
mine the amount of producer milk at 
each plant to which the location adjust¬ 
ment applies. 

Six of the seven orders now contain 
the same general rules for determining 
the quantity of milk from each source 
eligible for location adjustment. The 
seventh order, Chicago Regional, pro¬ 
vides a different system of location pric¬ 
ing. Class I transfers by pool plants 
under the Chicago order are priced at 
the Zone I Class I price, regardless of the 
location of the plant from which the 
transfer is made. The transferee distrib¬ 
uting plant is allowed a location adjust¬ 
ment credit based on the location of the 
transferor plant to the extent that the 
receipt from such plant does not exceed 
110 percent of the Class I use assigned to 
such receipt. Class I use at the distribut¬ 
ing plant, after deducting packaged re¬ 
ceipts and receipts of other source milk, 
is prorated to receipts directly from pro¬ 
ducers and receipts from other pool 
plants. Because this system of location 
credits is unique to the Chicago Regional 
order and is adapted to marketing prac¬ 
tices in that area, no change should be 
made in these provisions of the Chicago 
order on the basis of this record. Contin¬ 
uing such provisions will not have serious 
effect on uniformity of classification and 
accounting of milk. 


The remaining six orders provide that 
location adjustment credit be assigned 
to receipts from transferor plants in 
sequence according to the location of the 
transferor plant, starting with the plant 
where the highest Class I price is appli¬ 
cable. Such assignment is after direct 
receipts from producers and other source 
milk are assigned to Class I use. (For 
the purpose of computing location ad¬ 
justments, receipts of farm bulk tank 
milk from producers for whom a coopera¬ 
tive association acts as the handler are 
treated the same as direct producer re¬ 
ceipts. In this discussion the term “direct 
producer receipts’’ includes such coopera¬ 
tively handled milk.) 

Two of the orders provide that the 
initial assignment of Class I milk to 
direct producer receipts apply to 100 per¬ 
cent of such receipts. Four of the orders 
provide for assignment of location ad¬ 
justment credit to transferor plants after 
taking into account a 5-percent reserve 
in Class n at the transferee plant. The 
reserve is taken into account in two dif¬ 
ferent ways. It is expressed in two orders 
(Paducah and St. Louis-Ozarks) as 5 
percent of direct producer receipts and 
in the two other orders (Central Illinois 
and Southern Illinois) as 5 percent of 
Class I disposition. Since substantially 
the same reserve is provided in these four 
orders, it should be expressed uniformly 
in each of the orders. As adopted herein, 
the reserve would be based on the amount 
of producer milk received. In the two 
orders (Indiana and Louisville-Lexing- 
ton-Evansville) where no reserve is pro¬ 
vided now, no change should be made in 
this respect on the basis of this record. 

The St. Louis-Ozarks order provides 
a detailed procedure for assigning other 
source milk in a handler’s system to 
Class I utilization at each plant before 
calculating the quantity of skim milk and 
butterfat eligible for location adjust¬ 
ment. The other orders do not. Since it 
is necessary to make such assignments, 
rules for making the assignments should 
be provided in each of the orders, and 
they should be uniform. 

The rules for determining the quantity 
of milk that is eligible at each plant for 
location adjustment are more extensive 
for a multiple-plant system than for an 
individual plant. For that reason, the 
provisions applicable when skim milk and 
butterfat are allocated on an individual 
plant basis are set forth separately from 
those applicable to a plant system. 

After subtracting Class I utilization at 
each plant w r hich may be assigned to 
beginning inventory and receipts of other 
source milk, it is then necessary to deter¬ 
mine the quantities of milk received di¬ 
rectly from producers and from each 
other pool plant which are eligible for 
location adjustment. Since the eligibility 
for location adjustment of Class I trans¬ 
fers to another plant is determined at 
the transferee plant, the first step in de¬ 
termining the quantity eligible for loca¬ 
tion adjustment at any plant is to 
separate any Class I utilization based on 
transfers to another plant. 

The first step in determining the quan¬ 
tity to which the location adjustment 
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applies in the case of the transferee plant 
which reports as a single plant is to 
exclude from total Class I utilization any 
Class I transfers to other pool plants 
which are not assigned location adjust¬ 
ment credit at the transferee plant. This 
is to avoid assigning location adjust¬ 
ments to receipts at the plant on the 
basis of transfers from the plant which 
are not eligible for such adjustment. 
Then, subtract any beginning inventory 
and other source milk allocated to Class 
I. Next, subtract 95 percent <T00 percent 
in Indiana and Louisville-Lexington- 
Evansville orders) of the receipts at such 
plant from producers and from coopera¬ 
tive associations acting as handlers on 
farm bulk tank deliveries. The remaining 
Class I utilization is the quantity eligible 
for assignment to receipts of fluid milk 
products from other pool plants. Such 
eligible quantity shall be assigned to fluid 
milk products received by transfer dur¬ 
ing the month from each pool plant in 
sequence starting with receipts from the 
plant having the highest Class I price. 
The quantity so assigned eligibility for 
location adjustment, however, shall apply 
only to the extent that the transfer was 
classified in Class I at the transferor 
plant. 

The quantity of Class I disposition 
from the plant (other than transfers to 
pool plants) which is allocated to pro¬ 
ducer milk plus the quantity eligible for 
location adjustment based on transfers 
which are classified as Class I milk is the 
quantity of producer milk on which a 
handler location adjustment applies. 

In the multiple-plant system, other 
source milk is allocated according to the 
total utilization in all plants of the han¬ 
dler’s system. Thus, to determine the 
quantity of producer milk eligible for lo¬ 
cation adjustment at each plant in a 
system, it is necessary to first identify 
the Class I utilization and utilization in 
other classes which is to be assigned to 
other source milk received at each plant. 
This is done to determine the net amount 
of milk received from producers at each 
location which remains eligible for loca¬ 
tion adjustments. 

The first assignment step for the mul¬ 
tiple-plant system is to assign Class II 
and Class HI utilization at each plant 
(exclusive of transfers to other pool 
plants of the handler) to other source 
milk receipts at such plant to the extent 
of combined classification in such classes. 
This will identify the other source milk 
at each plant which is not to be assigned 
Class I utilization at the particular plant. 

If other source milk of the same cate¬ 
gory is received at two or more plants, 
such other source milk shall be assigned 
first to the combined Class II and Class 
III utilization at the plant where the 
lowest Class I price applies and then in 
sequence to such utilization at plants 
having the next higher Class I prices. 
This sequence of assignment comple¬ 
ments the “nearby rule” for assigning 
location adjustments to producer milk. 

It is possible that some other source 
milk allocated to the handler’s Class n 
and Class III utilization will remain after 


the above assignment. This will happen 
when other source milk is received at a 
plant having little or no Class n and 
Class in utilization which transfers milk 
to a plant where the proportion of Class 
II and Class III use is relatively large. 
Such remaining other source milk (and 
inventory) 'allocated to Class n and 
Class IH should be assigned first to re¬ 
maining Class II and Class III utilization 
at the plant where the lowest Class I 
price applies and then in sequence to 
such utilization at plants having the next 
higher Class I prices. 

After the above assignment of begin¬ 
ning inventory and other source milk to 
combined Class II and Class III utiliza¬ 
tion at each plant, remaining quantities 
of such receipts at each plant shall be as¬ 
signed to Class I milk at that plant. 
After subtracting the assigned inventory 
and other source milk in Class I at each 
plant, the remaining Class I milk is 
eligible for assignment of location 
adjustments. 

From such remaining pounds of Class I 
skim milk and butterfat, respectively, at 
each plant (excluding all transfers to the 
handler’s other pool plants and Class I 
transfers to pool plants of other handlers 
which are not assigned location adjust¬ 
ment at the transferee plant) subtract 
95 percent (100 percent in Indiana and 
Louisville-Lexington-Evansville orders) 
of the skim milk and butterfat in direct 
producer receipts. The remaining Class I 
milk is eligible for assignment of location 
adjustments to fluid milk products re¬ 
ceived by transfer from other pool plants. 
Such eligible quantity shall be assigned 
to receipts from other pool plants in se¬ 
quence beginning with receipts from the 
plant having the highest Class I price. 

The quantity of skim milk and butter¬ 
fat eligible for location adjustment at 
each plant in the system shall be the 
Class I disposition from the plant (other 
than transfers to pool plants) which is 
allocated to producer milk plus Class I 
transfers to other pool plants which are 
determined at the transferee plant to be 
eligible for location adjustment. 

Since five of these six orders provide 
for diversion of producer milk between 
pool plants, it is necessary to consider 
such diverted milk in computing the 
quantity of milk eligible for location 
adjustment at each plant under such 
orders. The five orders have different 
rules for pricing such diverted milk. Two 
(Central Illinois and Southern Illinois) 
price diverted milk at the pool plant to 
which diverted, while the Louisville- 
Lexington-Evansville order prices all 
diverted milk at the plant from which 
diverted. The St. Louis-Ozarks and In¬ 
diana orders price diverted milk at the 
plant to which diverted if the diver tee 
plant is located in specified areas and at 
the plant from which diverted in other 
cases. 

The rules adopted herein would treat 
diverted milk the same as a receipt from 
producers at the location where it is 
priced at the divertee plant, it is treated 
in the computation as producer milk at 
such plant. When it is priced at the plant 
from w’hich diverted, it is treated as a re¬ 


ceipt of producer milk at the plant from 
which diverted and as a transfer from 
such plant to the divertee plant. 

(g) Obligations relative to other 
source milk. As indicated earlier in this 
decision, it is proposed herein that each 
of the orders be clarified with respect 
to the classification of milk that is trans¬ 
ferred or diverted from a pool plant to a 
nonpool plant not regulated under any 
order, particularly when the nonpool 
plant also has receipts of milk from 
plants regulated under othpr Federal 
orders. In conjunction with these 
changes, other revisions should be made 
to assure that handlers are not assessed 
a “double charge” on Class I other source 
milk from such nonpool plants for which 
a Class I charge already has been as¬ 
sessed under some Federal order. Under 
the present orders, such a charge could 
result in the following manner. 

Producer milk could be transferred in 
bulk from a pool plant under the Indi¬ 
ana order to an unregulated nonpool 
plant and be assigned to the nonpool 
plant’s Class I utilization. In determin¬ 
ing his pool obligation, the pool plant 
operator would be charged for this Class 
I utilization of milk at the Class I price. 

During the same month, bulk milk 
could be transferred from the nonpool 
plant to a pool plant under the Southern 
Illinois order and be allocated to such 
pool plant’s Class I utilization. In this 
case, the operator of the pool plant 
would be charged under the Southern 
Illinois order the difference between the 
order’s Class I price and weighted aver¬ 
age price for this receipt of "other 
source” Class I milk. 

Thus, to the extent of the Class I milk 
that was moved to the nonpool plant 
from the Indiana market as Class I milk, 
the Class I other source milk received at 
the Southern Illinois pool plant from the 
nonpool plant is, in effect, priced twice 
as Class I milk under the Federal order 
system. 

More and more, plants are tending to 
specialize in the processing of certain 
products, or in the packaging of products 
in particular types of containers. It is 
not uncommon for milk to be transferred 
from a pool plant to an unregulated non¬ 
pool plant for special processing and the 
finished products to be moved back into 
the regulated market. When the milk is 
initially priced at the Class I price, the 
market price structure is in no way 
undermined if this milk, or its equiva¬ 
lent. is disposed of by the nonpool plant 
in the regulated market. 

The orders therefore should provide 
that the operator of the Southern Illi¬ 
nois plant, in this example, will have no 
obligation to the pool on such other 
source Class I milk. This is achieved 
through a revision of the allocation pro¬ 
visions and the procedure for computing 
the pool obligation of a pool plant oper¬ 
ator. Receipts of packaged fluid milk 
products at a pool plant from an unreg¬ 
ulated supply plant would be allocated 
to the pool plant’s Class I utilization to 
the extent that an equivalent amount of 
skim milk or butterfat disposed of to the 
unregulated plant by handlers fully 
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regulated under any Federal order is 
classified and priced as Class I milk and 
is not used as an offset for any other 
payment obligation under any order. 
This allocation would be made prior to 
any other allocation of receipts to the 
plant’s Class I utilization, and no order 
obligation would apply to the milk so 
allocated to Class I. In the case of fluid 
milk products received from an unregu¬ 
lated supply plant in bulk form, the 
provisions setting forth a handler’s pool 
obligation would specify that no payment 
would apply to any of such milk allo¬ 
cated to Class I if, as just described for 
packaged milk, an equivalent amount of 
milk received at the unregulated plant 
had been priced as Class I milk under 
some order. 

In this same connection, the provi¬ 
sions in each order prescribing the obli¬ 
gation of a partially regulated distrib¬ 
uting plant should be changed. When 
such plant’s obligation is computed as 
though it were a pool plant, proper rec¬ 
ognition must be given to any transfers 
from the plant to a regulated plant that 
are considered to already have been 
priced as Class I milk under some Fed¬ 
eral order. Also, in computing such 
plant’s pool obligation on route sales in 
a Federal order marketing area, recog¬ 
nition should be given to any receipt of 
milk at such plant from another unregu¬ 
lated plant if an equivalent amount of 
milk received at the latter plant already 
has been priced as Class I milk under an 
order. 

Each order now imposes a handler as¬ 
sessment for administering the order on 
all other source Class I milk except that 
received in fluid form from an other 
order plant. This may include milk that 
already has been priced as Class I milk 
under some Federal order as described 
above. With the removal of a “double” 
Class I charge on such milk, each order 
should be changed to likewise remove 
any assessment on such milk for admin¬ 
istrative expenses. It is presumed that 
such milk was subject to a similar charge 
under the order that initially priced the 
milk. 

The orders should be changed also 
with respect to the application of loca¬ 
tion adjustments to other source Class I 
milk. As just described, each of the or¬ 
ders provides that a pool plant opera¬ 
tor’s obligation to the producer-settle¬ 
ment fund shall include a payment for 
fluid milk products received from an un¬ 
regulated supply plant if they are allo¬ 
cated to Class I. The handler’s payment 
is determined by charging him at the 
Class I price for the Class I other source 
milk and giving him a credit on the milk 
at the weighted average price (uniform 
price in the case of the Chicago Regional 
order). Both the Class I and weighted 
average prices are adjusted for the lo¬ 
cation of the unregulated supply plant. 
The adjustment of the weighted average 
price, though, is so limited as to be not 
less than the lowest class price. No such 
limitation is applied currently to the 
Class I price adjustment. 

In his testimony on how to implement 
certain classification proposals, a wit¬ 
ness for a cooperative association indi¬ 


cated that such a limitation on the Class 
I price adjustment should be provided. 
Although the producers* proposals are 
not being implemented in the manner 
envisioned by this witness, the problem 
raised concerning the applicable loca¬ 
tion adjustment nevertheless should be 
dealt with. 

Providing that any adjusted Class I 
price applicable to other source milk be 
not less than the Class III price is ap¬ 
propriate under each order. Otherwise, 
under certain conditions a handler could 
receive payment from the producer-set¬ 
tlement fund on Class I milk obtained 
from an unregulated supply plant. Such 
payment could result when the location 
differential for the distant plant is 
greater than the difference between the 
Class I and Class III prices. In this cir¬ 
cumstance, producers under the order, 
in effect, would be providing the han¬ 
dler with a credit that reduces his cost 
for the distant milk below its value for 
manufacturing use at the point of pur¬ 
chase. From the standpoint of market¬ 
ing efficiency, the handler should not be 
provided an incentive, which would be 
at the expense of local producers, to im¬ 
port such distant milk into the local 
market. It is unreasonable to expect that 
such a handler credit should apply on 
the other source milk. 

A similar situation now exists with 
respect to the obligation of the operator 
of a partially regulated distributing 
plant or an other order plant. In certain 
cases, the handler's obligation includes 
a payment to the producer-settlement 
fund at the difference between the Class 
I price applicable at his plant and either 
the weighted average price or the Class 
ni price. For the same reasons, each 
order should provide, in computing the 
obligation of such a handler also, that 
the Class I price, as adjusted for loca¬ 
tion, shall not be less than the Class in 
price. 

(h) Reports. The proposed changes in 
the classification of milk are not ex¬ 
pected to require any major change in 
the amount of information to be sub¬ 
mitted by handlers in their monthly 
reports of receipts and utilization. The 
reporting provisions of each order must 
be changed, however, to reflect the new 
categories of information that each mar¬ 
ket administrator will need in adminis¬ 
tering an order. These changes stem 
largely from the proposed reclassifica¬ 
tion of cream and the revised account¬ 
ing methods necessary for implementing 
a three-class classification scheme. 

5. Changing the butterfat differentials. 

A single butterfat differential should 
apply under each of the seven orders to 
adjust all class prices and the uniform 
price to actual butterfat test. This dif¬ 
ferential should be the Chicago butter 
price multiplied by 0.115, rounded to the 
nearest one-tenth cent. 

Presently, the Class I butterfat differ¬ 
ential under these orders is the Chicago 
butter price for the preceding month 
multiplied by 0.120. The Class n butter¬ 
fat differential is the Chicago butter 
price for the current month times the 
factor listed for the respective market: 
Chicago Regional and Louisville-Lexing- 


ton-Evansville, 0.120; Central Illinois, 
Southern Illinois, and St. Louis-Ozarks, 
0.115; Indiana. 0.113; and Paducah, 
0.115 during the months of August- 
March and 0.110 during the months of 
April-July. 

The “butter price” used to compute 
the butterfat differentials for Class I 
and Class n milk is the simple average, 
as computed by the market administra¬ 
tor, of the daily w holesale selling prices 
(using the midpoint of any price range 
as one price) per pound of Grade A (92- 
score) bulk creamery butter at Chicago 
as reported during the month by the 
U.S. Department of Agriculture. This 
butter price would continue to be used 
under the revised orders. 

The butterfat differential applicable 
to the uniform price to producers under 
each of the seven orders except Paducah 
is derived from the weighted average of 
the values of Class I and Class II butter¬ 
fat. It is computed each month by multi¬ 
plying the total pounds of butterfat in 
the producer milk allocated to each class 
by the respective butterfat differential 
for each class, dividing the sum of such 
values by the total pounds of butterfat 
in producer milk, and rounding the result 
to the nearest one-tenth cent. The but¬ 
terfat differential to producers under the 
Paducah order is determined from a 
fixed schedule of rates in the order w f hich 
are related to the Chicago butter price, 
i.e., for each 5-cent change in the butter 
price, the butterfat differential changes 
one-half cent per point of butterfat. 

The principal cooperative associations 
proposed that all class and uniform 
prices be subject to adjustment by a 
single butterfat differential based upon 
the Chicago butter price times a factor 
of 0.115. Handler opposition to the pro¬ 
posal was limited largely to the proposed 
decrease in the Class I butterfat differ¬ 
ential that would result. 

Lowering the Class I butterfat differ¬ 
ential factor from 0.120 to 0.115 will 
accommodate producers* request for a 
readjustment of the values of skim milk 
and butterfat in Class I milk at a time 
of declining use of butterfat in fluid 
milk products. In 1960. the average but¬ 
terfat test of fluid milk products (in¬ 
cluding cream items )in 63 Federal order 
markets was 3.76 percent. In 1969, the 
average butterfat test for such products 
in 60 markets was 3.32 percent. Compa¬ 
rable data for the seven subject markets 
as they are presently constituted are not 
available. On the basis of information 
compiled for such of the area now reg¬ 
ulated by the seven orders, however, 
there is every indication that the use of 
butterfat in Class I in each of the seven 
markets is following the national trend. 3 

It is estimated that under the adopted 
classification plan the average butterfat 
test of Class I products in the seven 
markets w’ould have ranged from 2.7 per¬ 
cent to 3.2 percent in 1969. On this basis, 


6 Official notice is taken of the annual sum¬ 
maries for 1960 and 1969 of Federal Milk 
Order Market Statistics which were issued 
by the Dairy Division, Consumer and Mar¬ 
keting Service, U.S. Department of Agricul¬ 
ture, Washington, D C. 


FEDERAL REGISTER, VOL. 36, NO. 113—FRIDAY, JUNE 11, 1971 















11366 


PROPOSED RULE MAKING 


the effect of changing the Class I butter- 
fat differential factor from 0.120 to 0.115 
would be to increase the average Class I 
price at test by less than 3 cents per 
hundredweight. The effect upon the 
average handler’s cost for skim milk 
would be an increase of 10.5 cents per 
hundredweight. 

Using a single factor of 0.115 for com¬ 
puting the Class II and Class III butter- 
fat differentials will result in a uniform 
adjustment of class prices of butterfat 
content among the markets under con¬ 
sideration. Continuation of the several 
butterfat differential factors now in use 
would offset to some extent the benefits 
to be gained through the adoption of a 
uniform classification plan and identical 
Class II and Class m prices for the seven 
orders. For example, if skim milk used to 
produce cottage cheese is to be priced 
uniformly among these markets, the 
same butterfat differential must apply 
under each order to such skim milk. 

The Class I, Class II, and Class HI 
butterfat differentials for the current 
month should be based upon butter 
prices for the current month. This re¬ 
quires that the butterfat differentials be 
announced after the end of the month. 
This represents a change only for the 
Class I differential which presently is 
based on butter prices prevailing during 
the preceding month and announced by 
the fifth or sixth day of the current 
month. 

With the use of the same butterfat 
differential factor for each class, as 
adopted herein, there appears to be no 
need for announcing more than one but¬ 
terfat differential, or for doing so before 
the end of the month in which it applies. 
The average butter price changes very 
little from month to month, and changes 
that do occur result in relatively limited 
changes in the butterfat differential. In 
1969, the monthly butterfat differential 
would have changed from that applicable 
in the preceding month five times—twice 
downward and three times upward. Such 
changes would have averaged 0.2 cent, 
with a maximum change of 0.3 cent. 
Each change in the price of butter is 
readily seen by following the daily quo¬ 
tations for butter. In the absence of reg¬ 
ulation, such information would be the 
best available for determining trends in 
butter prices and should be adequate for 
this purpose under regulation. 

As previously indicated, the butterfat 
differential to producers in six of the 
seven markets reflects the weighted value 
of butterfat in the class uses. Since the 
same butterfat differential will now be 
used for all classes, the butterfat dif¬ 
ferential for adjusting the uniform price 
should be the same differential used for 
adjusting class prices. 

It is recognized that the basic formula 
price of these seven orders is determined 
by adjusting the average Minnesota- 
Wisconsin price at test to a 3.5 percent 
butterfat basis by using a factor of 0.120 
times the average Chicago butter price. 
The appropriateness of such factor for 
this purpose was not considered at the 
hearing and no consideration is given in 
this decision to changing this factor for 


such purpose. Moreover, since this meth¬ 
od of determining the basic formula price 
is now used under all Federal milk orders 
throughout the country, it would appear 
that any change in this butterfat dif¬ 
ferential factor should be considered 
simultaneously in all orders. 

6. Advance announcement of prices 
for surplus milk . The proposals by 
handlers to announce order prices for 
surplus milk at the beginning of the 
month rather than at the end of the 
month in which the prices apply, or to 
use bracketed pricing, should not be 
adopted. 

Under the present two-class orders, the 
Class n price is announced by either the 
fifth or the sixth day of each month. This 
price applies to producer milk delivered 
to handlers during the preceding month. 
The present Class II prices are based on 
prices paid to farmers in Minnesota and 
Wisconsin for manufacturing grade milk. 
The average Minnesota-Wisconsin price 
for a particular month is announced by 
the Department shortly after the end of 
such month. The current procedure for 
announcing the Class n price after the 
end of the month thus permits such price 
to reflect the corresponding manufactur¬ 
ing milk pay prices for the same month. 

The national associations of fluid 
milk and ice cream processors proposed 
that the class prices to be applicable in a 
particular month to surplus milk be an¬ 
nounced at least by the fifth day of such 
month, and preferably before the begin¬ 
ning of the month. Such prices neces¬ 
sarily would reflect the prices paid for 
manufacturing grade milk in the preced¬ 
ing month. 

Another group of handlers proposed 
that the Class n price for the current 
month be based on the Class in price 
for the preceding month. The group in¬ 
dicated, though, that if the Class II price 
is based instead on the current basic 
formula price the Class II price should 
increase or decrease only in 12-cent 
increments. 

Handlers maintained that under the 
present announcement procedure they 
are often disadvantaged by not knowing 
the cost of producer milk for manu¬ 
facturing use until after the end of the 
month in which the milk is processed. 
They claimed that when there is a sig¬ 
nificant increase in the order price the 
delayed notice of the increase prevents 
them from making corresponding ad¬ 
justments in their resale prices on a 
timely basis. 

The proposal as it concerned the an¬ 
nouncement of the price for the proposed 
Class III classification was opposed by 
the principal cooperatives. They claimed 
that for handlers manufacturing the 
principal surplus products the Class in 
price should correspond as closely as pos¬ 
sible with the prices being paid for manu¬ 
facturing grade milk in the same month. 

For the regulated handler processing 
producer milk into butter, nonfat dry 
milk and Cheddar cheese, advance an¬ 
nouncement of the applicable class price 
could place him at a competitive disad¬ 
vantage on his sales of these manu¬ 
factured products. The pay prices for 


manufacturing grade milk in Minnesota 
and Wisconsin are closely related to the 
market values of Cheddar cheese, non¬ 
fat dry milk and butter, the principal 
uses for such milk. These product prices 
are established on a regular basis in a 
market that is national in scope. The 
manufacturers of ungraded milk are 
fully aware of the movements of these 
products prices and adjust their pay 
prices for milk in response to changes 
in the prices for the finished products. 
Regulated handlers who are processing 
these particular products must compete 
in the same national market in which 
the processors of manufacturing grade 
milk are competing. 

Substantial quantities of milk are dis¬ 
posed of by regulated handlers in the 
seven markets in the form of butter, non¬ 
fat dry milk and cheese. In 1969, over 2 
billion pounds of milk, or 57 percent of 
the total Class H use, were so disposed 
of by handlers in the Chicago Regional 
market. Southern Illinois handlers used 
56 percent, or nearly 236 million pounds, 
of that market’s total Class n milk that 
year in manufacturing these products 
Although lesser quantities of milk were 
used in such products in the other five 
markets, such uses still represented 25 
percent or more of the total Class II use 
for each market. Thus, handlers in the 
seven markets have a very definite in¬ 
terest in the relationship of the applica¬ 
ble class price with prices being paid 
currently for manufacturing grade milk. 

Accordingly, the prices paid by regu¬ 
lated handlers for Class III milk should 
correspond very closely with the pay 
prices for manufacturing grade milk if 
these handlers are to be competitive in 
the sale of the principal surplus prod¬ 
ucts. Basing the Class III price for a 
particular month on the prices paid for 
manufacturing grade milk in the preced¬ 
ing month would not result in the price 
coordination necessary for those regu¬ 
lated handlers heavily engaged in the 
production of Cheddar cheese, nonfat dry 
milk or butter. 

The same considerations are involved 
in the case of an advance announcement 
of prices for milk used in the proposed 
Class II products, or in the case of 
bracketed pricing for such milk. The in¬ 
fluence of the manufacturing milk price 
level on the competitive relationship of 
producer milk for Class n uses is similar 
to that for producer milk used in the pro¬ 
posed Class III products. Therefore, the 
prices for Class II milk should be an¬ 
nounced on the same basis as the prices 
for Class III milk. 

Rulings on Proposed Findings and 
Conclusions 

Briefs and proposed findings and con¬ 
clusions were filed on behalf of certain 
interested parties. These briefs, proposed 
findings and conclusions and the evi¬ 
dence in the record were considered in 
making the findings and conclusions set 
forth above. To the extent that the sug¬ 
gested findings and conclusions filed by 
Interested parties are inconsistent with 
the findings and conclusions set forth 
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herein, the requests to make such find¬ 
ings or reach such conclusions are denied 
for the reasons previously stated in this 

decision. 

A handler presented a motion at the 
hearing that proposals for establishing a 
new intermediate price class (Class II) 
be rejected and denied. The motion was 
presented for inclusion in the hearing 
record; a ruling by the presiding officer 
was not requested. 

The motion, as restated in the han¬ 
dler’s brief Is as follows: “That the pro¬ 
posals for such intermediate classifica¬ 
tion should be rejected and denied, for 
the reasons that said proposals and the 
related Order provisions proposed would 
result in discriminatory regulation, ca¬ 
pricious regulation, arbitrary regulation, 
special legislation and class legislation; 
would constitute the practice of classifi¬ 
cation among parties and the selection of 
regulated parties on an unnatural and 
unreasonable basis; and would, there¬ 
fore, be unlawful if adopted.” 

The statutory authority for Federal 
milk orders specifies that an order shall 
classify milk purchased by regulated han¬ 
dlers from producers or associations of 
producers in accordance with the form 
in which or the purpose for which the 
milk is used. Such authority does not 
limit the number of use classes that may 
be established. The evidence of this rec¬ 
ord supports the adoption of three classes 
of utilization for producer milk under 
the seven subject orders. 

As previously found, producers would 
represent in most circumstances the most 
economical source of milk for use in the 
intermediate-priced (Class II) milk uses. 
Nevertheless, handlers would not be pre¬ 
cluded under the terms of each order 
from obtaining from alternative sources 
nonfluid other source milk for Class II 
use. As adopted herein, such alternative 
supplies could be allocated directly to 
such uses and no pool obligation would 
apply to such other source milk. 

Under these circumstances, there is no 
basis for rejecting and denying the pro¬ 
posal by producers for three classes of 
utilization. The motion to do so is denied. 

General Findings 

The findings and determinations here¬ 
inafter set forth are supplementary and 
in addition to the findings and determi¬ 
nations previously made in connection 
with the issuance of each of the afore¬ 
said orders and of the previously issued 
amendments thereto; and all of said pre¬ 
vious findings and determinations are 
hereby ratified and affirmed, except inso¬ 
far as such findings and determinations 
may be in conflict with the findings and 
determinations set forth herein. 

The following findings are hereby 
made with respect to each of the afore¬ 
said tentative marketing agreements and 
orders; 

<a) The tentative marketing agree¬ 
ment and the order, as hereby proposed 
to be amended, and all of the terms and 
conditions thereof, will tend to effectuate 
the declared policy of the Act; 

( b) The parity prices of milk as deter- 
mmed pursuant to section 2 of the Act 


are not reasonable in view of the price 
of feeds, available supplies of feeds, and 
other economic conditions which affect 
market supply and demand for milk in 
the marketing area, and the minimum 
prices specified in the proposed market¬ 
ing agreement and the order, as hereby 
proposed to be amended, are such prices 
as will reflect the aforesaid factors, in¬ 
sure a sufficient quantity of pure and 
wholesome milk, and be in the public 
interest; and 

(c) The tentative marketing agree¬ 
ment and the order, as hereby proposed 
to be amended, will regulate the handling 
of milk in the same manner as, and will 
be applicable only to persons in the re¬ 
spective classes of industrial and com¬ 
mercial activity specified in, a marketing 
agreement upon which a hearing has 
been held. 

Recommended Marketing Agreement and 
Order Amending the Order 

The recommended marketing agree¬ 
ments are not included in this decision 
because the regulatory provisions thereof 
would be the same as those contained in 
the orders, as hereby proposed to be 
amended. The following order amending 
the orders, as amended, regulating the 
handling of milk in the aforesaid mar¬ 
keting areas is recommended as the de¬ 
tailed and' appropriate means by which 
the foregoing conclusions may be carried 
out: 

PART 1030—MILK IN THE CHICAGO 
REGIONAL MARKETING AREA 

1. Section 1030.7 is revised as follows: 

§ 1030.7 Fluid milk product. 

(a) Except as provided in paragraph 
(b) of this section, “fluid milk product” 
means: 

(1) Any of the following products in 
fluid or frozen form, including such 
products that are flavored, cultured, 
modified with added nonfat milk solids, 
concentrated (if in a consumer-type 
package) or reconstituted: Milk, skim 
milk, lowfat milk, milk drinks, eggnog, 
buttermilk, filled milk, and milkshake 
and icemilk mixes containing less than 
20 percent total solids; and 

(2) Any milk product in fluid or 
frozen form that is not specified in sub- 
paragraph (1) of this paragraph or in 
§ 1030.42 or § 1030.43(a) (1) through 
(8), if it contains by weight at least 80 
percent water and 6.5 percent nonfat 
milk solids and less than 9 percent bufc- 
terfat and 20 percent total solids. 

(b) The term “fluid milk product” 
shall not include: 

(1) Evaporated or condensed milk or 
skim milk in plain or sweetened form, 
formulas especially prepared for infant 
feeding or dietary use that are packaged 
in hermetically sealed glass or all-metal 
containers, and any product that con¬ 
tains by weight less than 6.5 percent non¬ 
fat milk solids; and 

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of 
the quantity of skim milk in an equal 


volume of an unmodified product of the 
same nature and butterfat content. 

2. Section 1030.8 is revised as follows: 

§ 1030.8 Route disposition. 

“Route disposition or disposed of on 
routes” means a delivery (including dis¬ 
position from a retail plant store) of any 
fluid milk product classified as Class I 
pursuant to § 1030.41(a) to a retail or 
wholesale outlet other than a milk plant. 
Disposition of a plant through a vendor 
or through a distribution point shall be 
considered a route delivery at the loca¬ 
tion of the wholesale or retail outlet to 
which delivery is made. 

3. In § 1030.11, paragraphs (a)(1) and 
(b)(1) (iii) are revised as follows: 

§ 1030.11 Pool plant. 


(a) ♦ • * 

(1) The total Grade A fluid milk prod¬ 
ucts, except filled milk, received during 
the month at such plant, including pro¬ 
ducer milk diverted under § 1030.16, and 
milk received from a handler pursuant 
to § 1030.13(h), but excluding receipts of 
fluid milk products in exempt milk, pack¬ 
aged fluid milk products and bulk fluid 
milk products by agreement for Class II 
or Class III uses from other pool dis¬ 
tributing plants, and receipts from un¬ 
regulated supply plants and other order 
plants which are assigned pursuant to 
§ 1030.47(a) (7) (i) (a) and (ii) and the 
corresponding step of § 1030.47(b). 


(b) * • • 

( 1 ) * • • 

(iii) Partially regulated distributing 
plants and assigned to Class I milk dis¬ 
posed of in the marketing area from such 
plants pursuant to § 1030.45(d); 

« • • * • 

4. In § 1030.13(h), subparagraph (2) 
is revised as follows: 

§ 1030.13 Handler. 

• • • « * 

(h) * * ♦ 

(2) All of the producer milk on which 
he is the handler pursuant to this para¬ 
graph shall be considered a transfer from 
such handler's pool distributing plant to 
another pool distributing plant for the 
purposes of classification pursuant to 
§§ 1030.40 through 1030.48; 

• • • • • 

5. In 5 1030.16(a), subparagraph (2) 
is revised as follows: 

§ 1030.16 Producer milk. 

* • • • * 

(a) • * • 

(2) That milk received by diversion 
from other order plants which is as¬ 
signed pursuant to $ 1030.47(a) (7) (ii) 
and the corresponding step of § 1030.47 
(b). 

• • • • • 

6. Section 1030.17 is revised as follows; 
§ 1030.17 Ollier source milk. 

“Other source milk” means all skim 
milk and butterfat contained in or 
represented by: 
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(a> Fluid milk products and bulk fluid 
cream products from any source other 
than producers, cooperative associations 
acting as a handler pursuant to § 1030.13 

(e). pool plants, and inventory at the 
beginning of the month; 

(b) Products (other than fluid milk 
products, bulk fluid cream products, and 
cottage cheese) from any source (includ¬ 
ing those products produced at the 
plant) which are reprocessed, converted 
into, or combined with another product 
in the plant during the month; and 

(c) Any disappearance of any product 
(other than a fluid milk product or a 
bulk fluid cream product) that is in a 
form in which it may be converted into 
a Class I product and which is not 
otherwise accounted for under the order. 

7. A new § 1030.19a is added as 
follows: 

§ 1030.19a Fluid cream product* 

“Fluid cream product” means cream 
or a mixture of cream and milk or skim 
milk containing 9 percent or more 
butterfat. 

8. In § 1030.22, paragraphs (j), (k), 

(I) , and (m) are revised as follows: 

§ 1030.22 Duties. 

* * • • * 

(j) Publicly announce on or before: 

(1) The fifth day of each month, the 
Class I price for the current month 
pursuant to § 1030.51(a); 

(2) The fifth day of each month, the 
Class n and Class m prices pursuant to 
§ 1030.51 (b) and (c) and the butterfat 
differential pursuant to § 1030.52, all for 
the preceding month; and 

(3) The 14th day after the end of each 
month, the uniform price pursuant to 
§ 1030.71; 

(k) Whenever required for the pur¬ 
pose of allocating receipts from other 
order plants pursuant to § 1030.47(a) 

(II) and the corresponding step of 
§ 1030.47(b), estimate and publicly an¬ 
nounce the utilization (to the nearest 
whole percentage) in each class during 
the month of skim milk and butterfat, 
respectively, in producer milk of all han¬ 
dlers. Such estimate shall be based upon 
the most current available data and 
shall be final for such purpose; 

(l) Report to the market administra¬ 
tor of the other order, as soon as possible 
after the report of receipts and utiliza¬ 
tion for the month is received from a 
handler who has received fluid milk 
products or bulk fluid cream products 
from an other order plant, the class to 
which such receipts are allocated pur¬ 
suant to § 1030.47 pursuant to such re¬ 
port, and, thereafter, any change in such 
allocation required to correct errors dis¬ 
closed in verification of such report; 

(m) Furnish to each handler opera¬ 
ting a pool plant who has shipped fluid 
milk products or bulk fluid cream prod¬ 
ucts to an other order plant the class to 
which such shipments were allocated by 
the market administrator of the other 
order on the basis of the report of the re¬ 
ceiving handler, and. as necessary, any 


change in such allocation arising from 
the verification of such report; and 
• • • • • 

9. In § 1030.30(a), subparagraphs (3) 
and (5) are revised as follows: 

§ 1030.30 Hcporls of receipts and utili¬ 
zation. 

# ♦ * * * 

(a) * * * 

(3) Fluid milk products and bulk fluid 
cream products received from other pool 
plants (or pool plants of other handlers, 
if applicable); 

• • • ♦ * 

(5) Inventories at the beginning and 
the end of the month of the following 
products, showing separately such in¬ 
ventories in bulk form and in packaged 
form: 

(i) Fluid milk products; and 

(ii) Fluid cream products except those 
received in packaged form from another 
plant; 

m • • • * 

10. Sections 1030.40 through 1030.46 
are revoked and new §§ 1030.40 through 
1030.48 are substituted therefor as 
follows: 

§ 1030.40 Classification of all skint milk 
and butterfat. 

All skim milk and butterfat to be re¬ 
ported by a handler pursuant to §' 1030.- 
30 and 1030.31 shall be classified each 
month in accordance with §§ 1030.41 
through 1030.48. If any of the water con¬ 
tained in the milk from which a product 
is made is removed before the product is 
utilized or disposed of by a handler, the 
pounds of skim milk in such product 
that are to be considered under this part 
as used or disposed of by the handler 
shall be an amount equivalent to the 
nonfat milk solids contained in such 
product plus all of the water originally 
associated with such solids. 

§ 1030.41 Class I milk. 

Except as provided in §§ 1030.43, 

1030.45. and 1030.48, Class I milk shall be 
all skim milk and butterfat: 

(a) Disposed of in the form of a fluid 
milk product; 

(b) In inventory at the end of the 
month of packaged fluid milk products; 
and 

(c) Not specifically accounted for as 
Class II or Class III milk. 

§ 1030.42 Class II milk. 

Except as provided in §§ 1030.43, 

1030.45, and 1030.48, Class n milk shall 
be all skim milk and butterfat: 

(a) Disposed of in the form of a fluid 
cream product; 

(b) -Used to produce: 

(1) Yogurt, cottage cheese, creamed 
or partially creamed cottage cheese, sour 
cream, and any sour mixture of cream 
and milk or skim milk containing 9 per¬ 
cent or more butterfat; and 

(2) Any product containing 6 percent 
or more nonmilk fat (or oil) that resem¬ 
bles any product specified in paragraphs 
(a) and (b)(1) of this section; and 

(c) In inventory at the end of the 
month of packaged fluid cream products. 


§ 1030.43 Class in milk. 

Except as provided in §§ 1030.45 and 
1030.48, Class ni milk shall be all skim 
milk and butterfat: 

(a) Used to produce: 

(1) Cheese (other than cottage cheese 
and creamed or partially creamed cot¬ 
tage cheese); 

(2) Butter, plastic cream, frozen 
cream, and anhydrous milkfat; 

(3) Any milk product in dry form; 

(4) Milkshake and ice milk mixes (or 
bases) containing 20 percent or more 
total solids, frozen desserts, and frozen 
dessert mixes; 

(5) Custards, puddings, and pancake 
mixes; 

(6) Formulas especially prepared for 
infant feeding or dietary use that are 
packaged in hermetically sealed glass or 
all-metal containers; 

(7) Evaporated or condensed milk or 
skim milk in plain or sweetened form 
that is in a consumer-type package, and 
any concentrated milk product in bulk, 
fluid form; 

(8) Any product containing 6 percent 
or more nonmilk fat (or oil) except those 
products specified in § 1030.42(b) (2); 
and 

(9) Any product that is not a fluid 
milk product and that is not specified in 
subparagraphs (1) through (8) of this 
paragraph or in § 1030.42; 

(b) In bulk fluid milk products and 
bulk fluid cream products disposed of to 
any commercial food processing estab¬ 
lishment (other than a milk or filled 
milk plant) at which food products 
(other than milk products and filled 
milk) are processed and at which there 
is no disposition of fluid milk products 
other than those received in consumer- 
type packages; 

(c) In inventory at the end of the 
month of bulk fluid milk products and 
bulk fluid cream products: 

(d) In fluid milk products and prod¬ 
ucts specified in § 1030.42 that are dis¬ 
posed of by a handler for animal feed; 

(e) In fluid milk products and prod¬ 
ucts specified in § 1030.42 that are 
dumped by a handler if the marketing 
administrator is notified of such dump¬ 
ing in advance and is given the oppor¬ 
tunity to verify such disposition; 

(f) If skim milk represented by the 
nonfat milk solids added to a fluid milk 
product that is in excess of the quantity 
of such skim milk included within the 
fluid milk product definition pursuant 
to § 1030.7; and 

(g) In shrinkage that is: 

(1) Assigned pursuant to § 1030 . 44 <a) 
to the receipts specified in § 1030.44(a) 
(2); and 

(2) Specified in §1030.44 (b) and (c). 
§ 1030.44 Shrinkage. 

For purposes of classifying all skim 
milk and butterfat to be reported by a 
handler pursuant to §§ 1030.30 and 
1030.31, the market administrator shall 
determine the following: 

(a) The total shrinkage of skim milk 
and butterfat, respectively, at each pool 
plant (or at all of the handler’s pool 
plants combined if a single report is 
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filed pursuant to § 1030.30), which shall 
be assigned pro rata to: 

(1) The net quantity of skim milk and 
butterfat, respectively, in the receipts 
specified in paragraph (b) (1) through 
(6) of this section on which shrinkage 
is allowed pursuant to such paragraph; 
and 

(2) The quantity of skim milk and but¬ 
terfat, respectively, in receipts of other 
source milk, excluding any such receipts 
used in the computations pursuant to 
paragraph <b> (5) and (6) of this sec¬ 
tion or in the form of packaged fluid 
milk products; 

(b) The quantity of skim milk and 
butterfat. respectively, that was assigned 
pursuant to paragraph (a) of this sec¬ 
tion to the receipts specified in sub- 
paragraph (1) of such paragraph which 
is not in excess of: 

(1) Two percent of the skim milk and 
butterfat, respectively, in producer milk 
described in § 1030.16 (a) and (a-1); 

(2) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in producer 
milk described in § 1030.16(b), except 
that if the plant operator receiving such 
milk purchases the milk on the basis of 
farm weights, the applicable percentage 
shall be 2 percent; 

(3> Plus 0.5 percent of the skim milk 
and butterfat, respectively, in producer 
milk diverted from such plant by the 
plant operator to a nonpool plant, ex¬ 
cept that if the operator of the nonpool 
plant purchases such milk on the basis 
of farm weights, no shrinkage shall be 
allowed; 

(4) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other pool plants (or pool plants of other 
handlers, if applicable); 

(5) Plus 1.5 percent of the skim milk 
and butterfat respectively, in bulk fluid 
milk products received from other order 
plants, excluding the quantity for which 
Class II or Class in classification is re¬ 
quested by the operators of both plants; 

<6) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from unregulated 
supply plants, excluding the quantity for 
which Class n or Class III classification 
is requested by the handler; and 

(7) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products transferred to other pool 
Plants (or pool plants of other handlers, 
if applicable) and to non pool plants; 
and 

(c) The quantity of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a cooper¬ 
ative association is the handler pursuant 
to § 1030.13 (d) or (e), but not to exceed 
0.5 percent of the skim milk and butter¬ 
fat, respectively, in such milk. If the 
operator of the plant to which the milk 
If d^vered purchases such milk on the 
basis of farm weights, no shrinkage shall 
be allowed. 

£ 1030.45 Clarification of transfers and 
diversions. 

( a) Transfers to pool plants. Skim 
milk or butterfat transferred in the form 
°f a fluid milk product or a bulk fluid 


cream product from a pool plant to the 
pool plant of another handler (or to any 
pool plant if allocations pursuant to 
§ 1030.47 are on an individual plant 
basis) shall be classified as Class I milk 
unless the operators of both plants re¬ 
quest the same classification in another 
class. The skim milk or butterfat classi¬ 
fied in each class shall be limited to the 
amount of skim milk and butterfat, re¬ 
spectively, remaining in such class at 
the transferee plant after the computa¬ 
tions pursuant to § 1030.47(a) (11) and 
the corresponding step of § 1030.47(b). 

<b) Transfers and diversions to other 
order plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to an other 
order plant shall be classified in the 
following manner. Such classification 
shall apply only to the skim milk or but¬ 
terfat that is in excess of any receipts 
at the pool plant from the other order 
plant of skim milk and butterfat, re¬ 
spectively, in fluid milk products and 
bulk fluid cream products, respectively, 
that are in the same category as de¬ 
scribed in subparagraph (1), (2), or (3) 
of this paragraph: 

(1) If transferred as packaged fluid 
milk products, classification shall be in 
the classes to which allocated as a fluid 
milk product under the other order; 

(2) If transferred in bulk form, classi¬ 
fication shall be in the classes to which 
allocated under the other order (includ¬ 
ing allocation under the conditions set 
forth in subparagraph (3) of this para¬ 
graph) ; 

(3) If the operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers or di¬ 
versions in bulk form shall be classified 
as Class n or Class III milk to the ex¬ 
tent of such utilizations available for 
such classification pursuant to the alloca¬ 
tion provisions of the other order; 

(4) If information concerning the 
classes to which such transfers or di¬ 
versions were allocated under the other 
order is not available to the market ad¬ 
ministrator for the purpose of estab¬ 
lishing classification under this para¬ 
graph, classification shall be as Class I, 
subject to adjustment when such infor¬ 
mation is available; 

(5) For purposes of this paragraph, if 
the other order provides for a different 
number of classes of utilization than is 
provided for under this part, skim milk 
or butterfat allocated to a class consist¬ 
ing primarily of fluid milk products shall 
be classified as Class I milk, and skim 
milk or butterfat allocated to the other 
classes shall be classified as Class III 
milk; and 

(6) If the form in which any fluid milk 
product that is transferred to an other 
order plant is not defined as a fluid milk 
product under such other order, classifi¬ 
cation under this paragraph shall be in 
accordance with the provisions of 
§§ 1030.41 through 1030.43. 

(c) Transfers to producer-handlers 
and transfers and diversions to exempt 
distributing plants. Skim milk or but¬ 


terfat in the following forms that is 
transferred from a pool plant to a pro¬ 
ducer-handler under tliis or any other 
Federal order or transferred or diverted 
from a pool plant to an exempt distrib¬ 
uting plant shall be classified: 

(1) As Class I milk, if so moved in the 
form of a fluid milk product; and 

(2) In accordance with the utiliza¬ 
tion assigned to it. if transferred in the 
form of a bulk fluid cream product. For 
this purpose, the transferee's or di- 
vertee’s utilization of skim milk and but¬ 
terfat in each class, in series beginning 
with Class III. shall be assigned to the 
extent possible to its receipts of skim 
milk and butterfat, respectively, in bulk 
fluid cream products, pro rata to each 
source. 

(d) Transfers and diversions to other 
nonpool plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to a nonpool 
plant that is not an other order plant, a 
producer-handler plant, or an exempt 
distributing plant shall be classified as 
Class I milk, subject to the following 
conditions: 

(1) If the transferor or divertor han¬ 
dler so requests and the conditions de¬ 
scribed in subdivisions (i) and (ii) of this 
subparagraph are met, transfers or di¬ 
versions in bulk form shall be classified 
on the basis of the assignment of the 
nonpool plant’s utilization to its re¬ 
ceipts as set forth in subparagraphs (2) 
through (7) of this paragraph: 

(1) The transferor or divertor handler 
claims such classification in his report 
of receipts and utilization filed pursuant 
to § 1030.30 for the month within which 
such transaction occurred; and 

(ii) The nonpool plant operator main¬ 
tains books and records showing the 
utilization of all skim milk and butterfat 
received at such plant which are made 
available for verification purposes if re¬ 
quested by the market administrator; 

(2) Class I route disposition of the 
nonpool plant in the marketing area of 
each Federal milk order and transfers of 
packaged fluid milk products from such 
nonpool plant to plants fully regulated 
under such order shall be assigned to the 
extent possible: 

(i) First to receipts of packaged fluid 
milk products at such nonpool plant from 
pool plants; and 

(ii) Any remaining such route disposi¬ 
tion and transfers from the nonpool 
plant shall be assigned pro rata to any 
remaining unassigned receipts of pack¬ 
aged fluid milk products at such nonpool 
plant from other order plants; 

(3) Class I disposition from the non¬ 
pool plant of packaged fluid milk prod¬ 
ucts other than that described in sub- 
paragraph (2) of this paragraph shall 
be assigned pro rata to any receipts of 
packaged fluid milk products at such 
nonpool plant from pool plants and other 
order plants that remain unassigned 
after the assignment pursuant to sub- 
paragraph (2) of this paragraph; 

(4) Class I disposition of packaged 
fluid milk products described in sub- 
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paragraph (2) of this paragraph that 
was not assigned pursuant to such sub- 
paragraph and transfers of bulk fluid 
milk products from the nonpool plant to 
pool plants and other order plants, to the 
extent that such transfers and any re¬ 
maining transfers of packaged fluid milk 
products to each such pool plant and 
other order plant exceed receipts of fluid 
milk products from such plant and that 
such excess is allocated to Class I at the 
transferee plant, shall be assigned to the 
extent possible: 

(i) First to receipts of fluid milk prod¬ 
ucts at such nonpool plant from pool 
plants that remain unassigned after the 
assignments pursuant to subparagraphs 

(2) and (3) of this paragraph: and 

(ii) Any remaining such Class I dis¬ 
position and transfers from the nonpool 
plant shall be assigned pro rata to any 
remaining unassigned receipts of fluid 
milk products at such nonpool plant 
from other order plants; 

(5) Any remaining unassigned Class 
I utilization at the nonpool plant shall 
be assigned to the extent possible: 

(i) First to such nonpool plant’s re¬ 
ceipts from dairy farmers who the mar¬ 
ket administrator determines constitute 
regular sources of bottling grade milk 
for such nonpool plant: and 

(ii) Any remaining unassigned Class 
I utilization shall be assigned to the 
nonpool plant’s receipts of bottling grade 
milk from plants not fully regulated 
under any Federal milk order; 

<6> Any remaining unassigned re¬ 
ceipts of fluid milk products and bulk 
fluid cream products at the nonpool plant 
from pool plants and other order plants 
shall be assigned pro rata to such re¬ 
maining unassigned receipts from each 
source in sequence to any Class III 
utilization, then any Class II utilization 
and then any remaining Class I utiliza¬ 
tion at the nonpool plant; and 

(7) In determining the nonpool 
plant’s utilization for purposes of this 
paragraph, any fluid milk products and 
bulk fluid cream products transferred 
from such nonpool plant to a plant not 
fully regulated under any Federal milk 
order shall be classified on the basis of 
the second plant’s utilization using the 
same assignment priorities at the second 
plant that are set forth in this paragrapjb. 

§ 1030.16 Classification of producer 
milk. 

Each month the market administrator 
shall determine the classification of pro¬ 
ducer milk in the following manner: 

(a) Correct for mathematical and 
other obvious errors all reports filed 
pursuant to §§ 1030.30 and 1030.31 and 
compute separately for each pool plant 
(or for all of a handler’s pool plants 
combined if a single report is filed pur¬ 
suant to § 1030.30) and for each coopera¬ 
tive association with respect to milk for 
which it is the handler pursuant to 
§ 1030.13 (d) or (e) the pounds of skim 
milk and butterfat, respectively, in each 
class in accordance with §§ 1030.40 
through 1030.45 and 1030.48. For pur¬ 
poses of this paragraph and § 1030.47, 
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fluid cream products that are received 
from another plant in packaged form 
and disposed of, or held in inventory, 
in the same container in which received 
shall not be included in a handler's 
receipts, inventory, or disposition unless 
such products become other source milk 
pursuant to § 1030.17 (b) or (c); 

(b) For each handler described in 
§ 1030.13(a), allocate in accordance with 
§ 1030.47 such handler’s receipts of skim 
milk and butterfat to his utilization of 
skim milk and butterfat in each class, 
subject to the following conditions: 

(1) If the-handler is a cooperative 
association, such receipts and utilization 
shall not include any milk for which it 
is the handler pursuant to § 1030.13 (d) 
or (e); and 

(2) If the handler operates two or 
more pool plants, such receipts and 
utilization shall be for all of his pool 
plants combined unless the handler re¬ 
quests in his reports filed pursuant to 
§ 1030.30 that the classification of pro¬ 
ducer milk be determined separately for 
each of his pool plants and he has no 
skim milk or butterfat that would be 
allocated under § 1030.47(a) (10) or (11) 
or the corresponding steps of § 1030.47 
(b); and 

(c) The quantity of producer milk in 
each class shall be the following: 

(1) For each cooperative association 
with respect to milk for which it is the 
handler pursuant to § 1030.13 <d> or (e), 
the combined pounds of skim milk and 
butterfat in each class that were deter¬ 
mined pursuant to paragraph (a) of this 
section: and 

(2) For each handler described in 
§ 1030.13(a), the combined pounds of 
skim milk and butterfat remaining in 
each class after the computations pur¬ 
suant to § 1030.47(a) (13) and the cor¬ 
responding step of § 1030.47(b). 

§ 1030.47 Allocation of receipt* to 
utilization. 

For the purpose of § 1030.46, a han¬ 
dler’s receipts shall be allocated to his 
utilization as follows: 

(a) Skim milk shall be allocated in 
the following manner: 

(1) Subtract from the total pounds of 
skim milk in Class in the pounds of 
skim milk classified as Class m milk 
pursuant to § 1030.43(g) (2) ; 

(2) Subtract from the total pounds 
of skim milk in Class I the pounds of 
skim milk in: 

(i) Receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disused of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used 
as an offset for any other payment obli¬ 
gation under any order; and 

(ii) Receipts of exempt milk; 

(3) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in fluid milk products re¬ 
ceived in packaged form from an other 
order plant, except that to be subtracted 
pursuant to subparagraph (6) (vi) of this 
paragraph, as follows: 


(i) Form Class III milk, the lesser of 
the pounds remaining or 2 percent of 
such receipts; and 

(ii) From Class I milk, the remainder 
of such receipts; 

(4) With respect to a plant that was 
fully regulated in the immediately pre¬ 
ceding month under any Federal milk 
order providing for a similar allocation 
of beginning inventories of packaged 
fluid milk products: 

(i) Subtract from the remaining 
pounds of skim milk in Class I the pounds 
of skim milk in packaged fluid milk prod¬ 
ucts that are in inventory at the begin¬ 
ning of the month; and 

(ii) Subtract from the pounds of skim 
milk in Class n the pounds of skim milk 
in packaged fluid cream products that 
are in inventory at the beginning of the 
month; 

(5) Subtract from the remaining 
pounds of skim milk in Class n the 
pounds of skim milk in other source milk 
(except that received in the form of a 
fluid milk product or a fluid cream prod¬ 
uct) that is added to. or used to produce, 
any product specified in § 1030.42; 

<6) Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in each class, in series beginning 
with Class III, the pounds of skim milk 
in each of the following: 

(i) Other source milk (except that re¬ 
ceived in the form of a fluid milk prod¬ 
uct) that was not subtracted pursuant to 
subparagraph (5) of this paragraph; 

(ii) Receipts of fluid milk products 
(except filled milk) for which bottling 
grade certification is not established; 

(iii) Receipts of fluid milk products 
from unidentified sources; 

<iv) Receipts of fluid milk products 
from a producer-handler as defined under 
this or any other Federal milk order and 
from an exempt distributing plant; 

(v) Receipts of reconstituted skim 
milk in filled milk from an unregulated 
supply plant that were not subtracted 
pursuant to subparagraph (2)(i) of this 
paragraph; 

(vi) Receipts of reconstituted skim 
milk in filled milk from an other order 
plant that is regulated under any Federal 
milk order providing for individual- 
handler pooling, to the extent that recon¬ 
stituted skim milk is allocated to Class I 
at the transferor plant; and 

(vii) Receipts of fluid milk products 
(other than exempt milk) from a govern¬ 
ment which has elected nonproducer 
status for the month pursuant to 5 1030.9: 

(7) Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in Class II and Class in, in 
sequence beginning with Class m. but 
not in excess of such quantities, the 
pounds of skim milk in each of the fol¬ 
lowing: 

(i) Receipts of fluid milk products 
from an unregulated supply plant that 
were not subtracted pursuant to sub- 
paragraphs (2) (i) and (6)(v) of this 
paragraph: 

(a) For which the handler requests 
Class n or Class HI classification; or 

(b) Which are in excess of the pounds 
of skim milk determined by multiplying 
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the pounds of skim milk remaining in 
Class I by 1.25 and subtracting the sum 
of the pounds of skim milk in receipts 
of producer milk, fluid milk products 
from pool plants of other handlers (or 
any pool plant if allocation is on an in¬ 
dividual plant basis), and bulk fluid 
milk products from other order plants 
that were not subtracted pursuant to 
subparagraph <6)(vi) of this paragraph; 
and 

(11) Receipts of bulk fluid milk prod¬ 
ucts from an other order plant that are 
in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to 
subparagraph (6)(vi) of this paragraph, 
if Class II or Class in classification is 
requested by the operator of the other 
order plant and the handler; 

(8) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III, the pounds of 
skim milk in inventory at the beginning 
of the month of fluid milk products and 
fluid cream products (and, for the first 
month that this subparagraph is effec¬ 
tive, Grade A sour cream and Grade A 
sour mixtures) that were not subtracted 
pursuant to subparagraph (4) of this 
paragraph; 

(9) Add to the remaining pounds of 
skim milk in Class HI the pounds sub¬ 
tracted pursuant to subparagraph (1) of 
this paragraph; 

( 10) Subtract from the pounds of skim 
milk remaining in each class, pro rata to 
such quantities in Class I and in Class n 
and Class HI combined, with the quan¬ 
tity prorated to Class II and Class m 
combined being subtracted first from 
Class HI and then from Class IT, the 
pounds of skim milk in receipts of fluid 
milk products from an unregulated 
supply plant that were not subtracted 
pursuant to subparagraphs (2)(i), (6) 
(v), and (7) (i) pf tills paragraph and 
that were not offset by transfers of fluid 
milk products to the same unregulated 
supply plant from which fluid milk prod¬ 
ucts to be allocated at this step were 
received: 

Gl) Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in each class the pounds of skim 
milk in receipts of bulk fluid milk prod¬ 
ucts from an other order plant that are 
in excess of bulk fluid milk products 
transferred or diverted to such plant 
and that were not subtracted pursuant to 
subparagraphs (6) (vi) and (7)(ii) of 
this paragraph: 

( i) Prom each class, in series begin¬ 
ning with Class HI. the pounds deter¬ 
mined by multiplying the pounds of such 
net receipts by the larger of the percent¬ 
age of estimated combined Class II and 
Class ni utilization of skim milk an¬ 
nounced for the month by the market 
administrator pursuant to § 1030.22(k) 
or the percentage that the combined 
Class II and Class in utilization remain¬ 
ing is of the total remaining utilization of 
skim milk of the handler; and 

(11) From Class I, the remainder of 
such receipts; 

• Subtract from the pounds of 
skim milk remaining in each class the 
Pounds of skim milk in fluid milk prod¬ 


ucts and bulk fluid cream products 
from pool plants of other handlers (or 
any pool plant if allocation is on an 
individual plant basis) according to the 
classification of such products pursuant 
to§ 1030.45(a); and 

(13) If the total pounds of skim milk 
remaining in all classes exceed the 
pounds of skim milk in producer milk, 
subtract such excess from the pounds of 
skim milk remaining in each class in 
series beginning with Class m. Any 
amount so subtracted shall be known 
as “overage”; and 

(b) Butterfat shall be allocated in ac¬ 
cordance with the procedure outlined 
for skim milk in paragraph (a) of this 
section. 

§ 1030.48 Responsibility of handlers 
and reclassification of milk. 

(a) All skim milk and butterfat shall 
be classified as Class I milk unless the 
handler who first receives such skim 
milk or butterfat proves to the market 
administrator that such skim milk or 
butterfat should be classified otherwise. 
In the case of milk received from pro¬ 
ducers by a handler described in 
§ 1030.13(e) for delivery to a pool plant, 
such handler shall have the burden of 
proving the classification of skim milk 
and butterfat in the milk specified in 
5 1030.16(c), and the operator of such 
pool plant shall have the burden of prov¬ 
ing the classification of skim milk and 
butterfat in the milk specified in 
§ 1030.16(b). 

(b) Milk received by a pool plant 
operator from a handler described in 
§ 1030.13(e) shall be classified according 
to the use or disposition of the milk at 
such pool plant and the value of the 
milk at class prices shall be included in 
the operator’s pool obligation pursuant 
to § 1030.70. 

(c) If verification by the market ad¬ 
ministrator discloses that the original 
classification of skim milk or butterfat 
was incorrect, such skim milk or butter¬ 
fat shall be reclassified. 

11. Section 1030.51 is revised as fol¬ 
lows : 

§ 1030.51 Class prices. 

Subject to the provisions of § 1030.52, 
the class prices per hundredweight for 
the month shall be as follows: 

(a) Class I price. The Class I price 
shall be the basic formula price for the 
preceding month plus $1.26. 

(b) Class II price. The Class II price 
shall be the basic formula price for the 
month plus 20 cents. 

(c) Class III price. The Class III price 
shall be the basic formula price for the 
month. 

12. Section 1030.52 is revised as fol¬ 
lows : 

§ 1030.52 Bullorfai differential. 

For milk containing more or less than 
3.5 percent butterfat, the class prices 
specified in § 1030.51 and the uniform 
price specified in § 1030.71 shall be in¬ 
creased or decreased, respectively, for 
each one-tenth percent butterfat varia¬ 
tion from 3.5 percent by an amount. 


rounded to the nearest one-tenth cent, 
that is equal to the butter price for the 
month multiplied by 0.115. 

13. In § 1030.53, the introductory text 
and paragraph (c) (5) are revised and a 
new T paragraph (e) is added as follows: 

§ 1030.53 Location adjust mm I* to han¬ 
dlers. 

A location adjustment for each han¬ 
dler shall be computed by the market 
administrator as follows: 


(c) * * • 

(5) Substract the quantity of bulk fluid 
milk products received at the handler’s 
pool plant(s) from other order plants 
and unregulated supply plants that are 
assigned to Class I pursuant to § 1030.47; 
* * • • • 

(e) The Class I price applicable to 
other source milk shall be reduced at 
the rates set forth in paragraph (a) of 
this section, except that the adjusted 
Class I price shall not be less than the 
Class III price. 

14. Section 1030.60 is revised as 
follows: 

§ 1030.60 Obligation of handler operat¬ 
ing a partially regulated distributing 
plant. 

Each handler who operates a par¬ 
tially regulated distributing plant shall 
pay on or before the 25th day after the 
end of the month to the market admin¬ 
istrator for the producer-settlement 
fund the amount computed pursuant to 
paragraph (a) of this section. If the 
handler submits pursuant to § 1030.31 
(c) the information necessary for mak¬ 
ing the computations, such handler may 
elect to pay in lieu of such payment the 
amount computed pursuant to para¬ 
graph (b) of this section: 

(a) The payment under this para¬ 
graph shall be the amount resulting 
from the following computations: 

(1) Determine the pounds of skim 
milk and butterfat, respectively, in the 
partially regulated distributing plant’s 
route disposition in the marketing area: 

(2) Subtract the pounds of skim milk 
and butterfat, respectively, received at 
the partially regulated distributing 
plant: 

(i) As Class I milk from pool plants 
and other order plants, except that sub¬ 
tracted under a similar provision of 
another Federal milk order; and 

(ii) From another nonpool plant that 
is not an other order plant to the extent 
that an equivalent amount of skim milk 
or butterfat disposed of to such nonpool 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used 
as an offset for any other payment obli¬ 
gation under any order; 

(3) Subtract the pounds of reconsti¬ 
tuted skim milk in the partially regu¬ 
lated distributing plant’s route disposi¬ 
tion in the marketing area; 

(4) Combine the remaining pounds 
of skim milk and butterfat and multiply 
the total by the difference between the 
Class I price and the uniform price, both 
prices to be applicable at the location 
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of the partially regulated distributing 
plant (but not to be less than the Class 
III price); and 

(5) Add the amount obtained from 
multiplying the pounds of reconstituted 
skim milk specified in subparagraph (3) 
of this paragraph by the difference be¬ 
tween the Class I price applicable at the 
location of the partially regulated dis¬ 
tributing plant (but not to be less than 
the Class III price) and the Class m 
price. 

(b) The payment under this para¬ 
graph shall be the amount resulting from 
the following computations: 

(1) Determine the obligation that 
would have been computed pursuant to 
§ 1030.70 for the partially regulated dis¬ 
tributing plant if the plant had been a 
pool plant, subject to the following 
modifications: 

(i) Fluid milk products and bulk 
fluid cream products received at the 
partially regulated distributing plant 
from a pool plant or an other order plant 
shall be allocated at the partially regu¬ 
lated distributing plant to the same class 
in which such products were classified 
at the fully regulated plant; 

(ii) Fluid milk products and bulk fluid 
cream products transferred from the 
partially regulated distributing plant to 
a pool plant or an other order plant 
shall be classified at the partially regu¬ 
lated distributing plant in the class to 
which allocated at the fully regulated 
plant. Such transfers shall be allocated 
to the extent possible to those receipts at 
the partially regulated distributing 
plant from pool plants and other order 
plants that are classified in the corre¬ 
sponding class pursuant to subdivision 

(i) of this subparagraph. Any such 
transfers remaining after the above al¬ 
location which are classified in Class I 
and on which an obligation is computed 
for the handler operating the partially 
regulated distributing plant pursuant to 
§ 1030.70 shall be priced at the uniform 
price (or at the weighted average price 
if such is provided) o f the respective or¬ 
der regulating the handling of milk at 
the transferee plant, with such uniform 
price adjusted to the location of the non¬ 
pool plant (but not to be less than the 
lowest class price of the respective or¬ 
der), except that transfers of reconsti¬ 
tuted skim milk in filled milk shall be 
priced at the lowest class price of the 
respective order; and 

(iii) If the operator of the partially 
regulated distributing plant so requests, 
in lieu of the obligation pursuant to 
§ 1030.70(f) and the credit specified in 
§ 1030.84(b)(2), the obligation for such 
handler shall include a similar obliga¬ 
tion for each nonpool plant that is not 
an other order plant which serves as a 
supply plant for such partially regulated 
distributing plant by making shipments 
to the partially regulated distributing 
plant during the month equivalent to 
the requirements of § 1030.11(b), subject 
to the following conditions: 

(a) The operator of the partially reg¬ 
ulated distributing plant submits with 
his report filed pursuant to § 1030.31(c) 
a similar report for each such nonpool 
supply plant; 
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(b) The operator of such nonpool sup¬ 
ply plant maintains books and records 
showing the utilization of all skim milk 
and butterfat received at such plant 
which are made available if requested by 
the market administrator for verification 
purposes; and 

(c) The obligation for such nonpool 
supply plant shall be determined in the 
same manner prescribed for computing 
the obligation of such partially regulated 
distributing plant; and 

(2) From the obligation computed 
pursuant to subparagraph (1) of this 
paragraph, subtract: 

(1) The gross payments by the opera¬ 
tor of such partially regulated distribut¬ 
ing plant for bottling grade milk received 
at the plant during the month from dairy 
farmers; 

(ii) If subparagraph (1) (iii) of this 
paragraph applies, the gross payments 
by the operator of such nonpool supply 
plant for bottling grade milk received 
at the plant during the month from dairy 
farmers; and 

(iii) The payments by the operator of 
the partially regulated distributing plant 
to the producer-settlement fund of 
another order under which such plant is 
also a partially regulated distributing 
plant and like payments by the operator 
of the nonpool supply plant if subpara¬ 
graph (1) (iii) of this paragraph applies. 

15. In § 1030.61(b), subparagraph (2) 
is revised as follows: 

§ 1030.61 Plant* subject to other Fed¬ 
eral orders. 

* * * • ♦ 

(b) • • • 

(2) Compute the value of the recon¬ 
stituted skim milk assigned in subpara¬ 
graph (1) of this paragraph to route 
disposition in this marketing area by 
multiplying the quantity of such skim 
milk by the difference between the Class 
I price under this part that is applicable 
at the location of the other order plant 
(but not to be less than the Class III 
price) and the Class III price. 

16. Section 1030.70 is revised as 
follows: 

§ 1030.70 Computation of the net pool 
obligation of each handler. 

The monthly net pool obligation of 
each handler described in § 1030.13 (a), 

(d), (e), and (h) shall be determined 
for such handler, or for each pool plant 
of such handler if the allocations pur¬ 
suant to § 1030.47 are on an individual 
plant basis and the handler requests 
separate statements. Such obligation 
shall be a sum of money computed by 
the market administrator as follows: 

(a) Multiply the pounds of producer 
milk in each class determined pursuant 
to § 1030.46 by the applicable class price 
and add the resulting amounts; 

(b) Add the amounts obtained from 
multiplying the pounds of overage sub¬ 
tracted from each class pursuant to 
§ 1030.47(a) (13) and the corresponding 
step of § 1030.47(b) by the respective 
class price applicable at the location of 
the pool plant; 


(c) Add the amount obtained from 
multiplying the difference between the 
Class III price for the preceding month 
and the Class I price applicable at the 
location of the pool plant or the Class II 
price, as the case may be, for the cur¬ 
rent month by the hundredweight of 
skim milk and butterfat subtracted from 
Class I and Class II pursuant to § 1030.47 
(a) (8) and the corresponding step of 
§ 1030.47(b); 

(d) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the pool plant and the Class m price 
by the hundredweight of skim milk and 
butterfat subtracted from Class I pur¬ 
suant to § 1030.47(a) (6) (i) through (iv) 
and (vii) and the corresponding step 
of § 1030.47(b), excluding receipts of 
bulk fluid cream product from an other 
order plant; 

(e) Add the amount obtained from 

multiplying the difference between the 
Class I price applicable at the location 
of the transferor plant and the Class III 
price by the hundredweight of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1030.47(a) (6) (v) and 

(vi) and the corresponding step of 
§ 1030.47(b); 

(f) Add the amount obtained from 
multiplying the Class I price applicable 
at the location of the nearest nonpool 
plants from which an equivalent volume 
was received by the pounds of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1030.47(a) (10) and the 
corresponding step of § 1030.47(b), ex¬ 
cluding such skim milk and butterfat 
in receipts of bulk fluid milk products 
from an unregulated supply plant to the 
extent that an equivalent amount of skim 
milk or butterfat disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used 
as an offset for any other payment obli¬ 
gation under any order; and 

(g) Subtract an amount equal to the 
minus location adjustment computed 
pursuant to § 1030.53(c) (13) or (d>. 

17. Section 1030.71 is revised as 
follows: 

§ 1030.71 Computation of the uniform 
price. 

For each month the market adminis¬ 
trator shall compute the uniform price 
per hundredweight of producer milk of 
3.5 percent butterfat content at plants 
In Zone I, as follows: 

(a) Combine into one total the values 
computed pursuant to § 1030.70 for all 
handlers, except those of handlers who 
failed to make payments required pur¬ 
suant to § 1030.84 for the preceding 
month; 

(b) Subtract, if the average butterfat 
content of the milk specified in para¬ 
graph (e) of this section is more than 3.5 
percent, or add, if such butterfat content 
is less than 3.5 percent, the amount ob¬ 
tained by multiplying the amount by 
which the average butterfat content of 
such milk varies from 3.5 percent by 
the butterfat differential specified in 
§ 1030.52, and multiply the result by the 
total hundredweight of such milk; 
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(c) Add an amount equal to the total 
value of the minus location adjustments 
computed pursuant to § 1030.82(a); 

(d) Add an amount representing not 
less than one-half the unobligated bal¬ 
ance in the producer-settlement fund; 

(e) Divide the resulting amount by the 
sum of the following for all handlers in¬ 
cluded in these computations: 

(1) The total hundredweight of pro¬ 
ducer milk; and 

(2) The total hundredweight for 
which a value is computed pursuant to 
§ 1030.70(f); and 

(f) Subtract not less than 4 cents nor 
more than 5 cents per hundredweight. 

18. In § 1030.80(a), the introductory 
text of subparagraph (1) is revised as 

follows: 

§ 1030.80 Time and method of payment 
for producer milk. 

(a) • • • 

(1) On or before the 18th day of the 
following month to each producer, not 
less than the uniform price, as adjusted 
pursuant to §§ 1030.52 and 1030.82, 
multiplied by the hundredweight of milk 
received from such producer during the 
month, subject to the following 
adjustments: 

• • * • * 

§1031.81 [Revoked] 

19. Section 1030.81 is revoked. 

20. In § 1030.82, paragraph (b) is re¬ 
vised as follows: 

§ 1030.82 Location differentials to pro¬ 
ducers and on nonpool milk. 

♦ • » • * 

(b) The uniform price applicable to 
other source milk shall be reduced at the 
rates set forth in 5 1030.53(a), except 
that the adjusted uniform price shall not 
be less than the Class in price. 

21. In § 1030.84(b), subparagraph (2) 
is revised as follows: 

§ 1030.84 Payments to the producer- 
settlement fund. 

• • * • * 

(b) • • • 

(2> The value at the uniform price 
applicable at the location of the plants 
from which received of other source milk 
for which a value is computed pursuant 
to § 1030.70(f). 

22. Section 1030.88 is revised as follows: 
§ 1030.88 Expense of administration. 

As his pro rata share of the expense of 
administering the order, each handler 
shall pay to the market administrator on 
or before the 18th day after the end of 
the month 4 cents per hundredweight, or 
such lesser amount as the Secretary may 
prescribe, with respect to: 

(a) His producer milk (including such 
handler’s own farm production); 

( b) Other source milk allocated to 
Class I pursuant to § 1030.47(a) (6) and 
(10) and the corresponding steps of 
5 1030.47(b), except such other source 
milk on which no handler obligation 
applies pursuant to § 1030.70(f); and 

(c) Class I milk disposed of on a route 
in the marketing area from a partially 
regulated distributing plant that exceeds 


the skim milk and butterfat subtracted 
pursuant to § 1030.60(a)(2). A coopera¬ 
tive association handler pursuant to 
§ 1030.13(e) shall make the payments set 
forth herein on the producer milk 
described in 5 1030.16(c), 


PART 1032—MILK IN THE SOUTHERN 
ILLINOIS MARKETING AREA 

1. In § 1032.14, paragraphs (a) (2) and 
(b)(3) are revised as follows: 

§ 1032.14 Producer milk. 

• • * * * 

(a) • • * 

(2) By a cooperative association as a 
handler pursuant to § 1032.9(d) but 
which is not delivered to a pool plant of 
another handler and constitutes shrink¬ 
age pursuant to § 1032.44(c) or as Class 
I shrinkage; or 

(b) • • • 

(3) Milk of a producer diverted during 
the month as Class II or Class ni milk 
from a pool plant to an other order plant 
for not more days of production of pro¬ 
ducer milk by such producer than is re¬ 
ceived at a pool plant (s) pursuant to 
paragraph (a) of this section: Provided , 
That milk so diverted shall not be pro¬ 
ducer milk if, notwithstanding the pro¬ 
visions of this subparagraph, the milk 
is fully subject to the pricing and pooling 
provisions of the other order; 

• * * * « 

2. Section 1032.15 is revised as follows: 
§ 1032.15 Ollier source milk. 

“Other source milk” means all skim 
milk and butterfat contained in or rep¬ 
resented by: 

(a) Fluid milk products and bulk fluid 
cream products from any source other 
than producers, cooperative associations 
acting as a handler pursuant to § 1032.9 

(d), pool plants, and inventory at the be¬ 
ginning of the month; 

(b) Products (other than fluid milk 
products, bulk fluid cream products, and 
cottage cheese) from any source (includ¬ 
ing those products produced at the plant) 
which are reprocessed, converted into, or 
combined with another product in the 
plant during the month; and 

(c) Any disappearance of any product 
(other than a fluid milk product or a 
bulk fluid cream product) that is in a 
form in which it may be converted into a 
Class I product and which is not other¬ 
wise accounted for under the order. 

3. Section 1032.16 is revised as follows: 

§ 1032.16 Fluid milk product. 

(a) Execpt as provided in paragraph 
(b) of this section, “fluid milk product” 
means: 

(1) Any of the following products in 
fluid or frozen form, including such prod¬ 
ucts that are flavored, cultured, modified 
with added nonfat milk solids, concen¬ 
trated (if in a consumer-type package), 
or reconstituted: Milk, skim milk, lowfat 
milk, milk drinks, eggnog, buttermilk, 
filled milk, and milkshake and ice milk 
mixes containing less than 20 percent 
total solids; and 


(2) Any milk product in fluid or frozen 
form that is not specified in subpara¬ 
graph (1) of this pargaraph or in § 1032.42 
or 5 1032.43(a) (1) through (8), if it 
contains by weight at least 80 percent 
water and 6.5 percent nonfat milk solids 
and less than 9 percent butterfat and 
20 percent total solids. 

(b) The term “fluid milk product” 
shall not include: 

(1) Evaporated or condensed milk or 
skim milk in plain or sweetened form, 
formulas especially prepared for infant 
feeding or dietary use that are packaged 
in hermetically sealed glass or all-metal 
containers, and any product that con¬ 
tains by weight less than 6.5 percent 
nonfat milk solids; and 

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of 
the quantity of skim milk in an equal 
volume of an unmodified product of the 
same nature and butterfat content. 

4. A new § 1032.16a is added as follows: 

§ 1032.16a Fluid cream product. 

“Fluid cream product” means cream or 
mixture of cream and milk or skim milk 
containing 9 percent or more butterfat. 

5. Section 1032.17 is revised as follows: 

§ 1032.17 Route. 

“Route” means a delivery (including 
disposition from a plant store or from a 
distribution point and distribution by a 
vendor or vending machine) or any fluid 
milk product to a retail or wholesale 
outlet other than (a) a pool plant or a 
nonpool plant, or (b) a commercial food 
processor pursuant to 5 1032.43(b). 

6. In 5 1032.22, paragraphs (h), (k), 

(I) , and (m) are revised as follow's: 

§ 1032.22 Duties. 

* * • • • 

(h) Publicly announce on or before: 

(1) The sixth day of each month, the 
Class I price for the current month pur¬ 
suant to 5 1032.51(a); 

(2) The sixth day of each month, the 
Class II and Class HI prices pursuant to 
5 1032.51 (b) and (c) and the butterfat 
differential pursuant to 5 1032.52, all for 
the preceding month; and 

(3) The 12th day after the end of each 
month, the uniform price pursuant to 
5 1032.71; 

# • • * * 

(k) Whenever required for the pur¬ 
pose of allocating receipts from other 
order plants pursuant to 5 1032.47(a) 

(II) and the corresponding step of 
5 1032.47(b), estimate and publicly an¬ 
nounce the utilization (to the nearest 
w T hole percentage) in each class during 
the month of skim milk and butterfat, 
respectively, in producer milk of all han¬ 
dlers. Such estimate shall be based upon 
the most current available data and shall 
be final for such purpose; 

(l) Report to the market administra¬ 
tor of the other order, as soon as pos¬ 
sible after the report of receipts and 
utilization for the month is received from 
a handler who has received fluid milk 
products or bulk fluid cream products 
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from an other order plant, the class 
to which such receipts are allocated pur¬ 
suant to § 1032.47 pursuant to such re¬ 
port, and, thereafter, any change in such 
allocation required to correct errors dis¬ 
closed in verification of such report; and 

(m) Furnish to each handler operat¬ 
ing a pool plant who has shipped fluid 
milk products or bulk fluid cream prod¬ 
ucts to an other order plant the class 
to which such shipments were allocated 
by the market administrator of the other 
order on the basis of the report of the 
receiving handler, and, as necessary, any 
change in such allocation arising from 
the verification of such report. 

7. In § 1032.30(a). subparagraphs (1) 
(iii) and (2) are revised as follows: 

§ 1032.30 Reports of receipts and utili¬ 
zation. 

* * * * * 

(a) • • * 

( 1 ) • • * 

(iii) Fluid milk products and bulk 
fluid cream products received from other 
pool plants; and 

* * * ♦ • 

(2) Inventories at the beginning and 
the end of the month of the following 
products, showing separately such in¬ 
ventories in bulk form and in packaged 
form: 

(i) Fluid milk products; and 

(ii) Fluid cream products except those 
received in packaged form from another 
plant; 

* * + « + 

8. In § 1032.32, paragraph (b) is re¬ 
vised as follows; 

§ 1032.32 Payroll reports. 

* * * * • 

(b) Each handler operating a partially 
regulated distributing plant who does not 
elect to make payments pursuant to 
8 1032.62(a) shall report to the market 
administrator, on or before the 20th day 
after the end of the month for each dairy 
farmer from whom milk was received, 
the same information as required pur¬ 
suant to paragraph (a) of this section. 

9. Sections 1032.40 through 1032.46 
are revoked and new §8 1032.40 through 
1032.48 are substituted therefor as 
follows: 

§ 1032.40 Clarification of all skim milk 
and butterfut. 

All skim milk and butterfat to be re¬ 
ported by a handler pursuant to § 1032.30 
shall be classified each month in accord¬ 
ance with §§ 1032.41 through 1032.48. If 
any of the water contained in the milk 
from which a product is made is re¬ 
moved before the product is utilized or 
disposed of by a handler, the pounds of 
skim milk in such product that are to 
be considered under this part as used or 
disposed of by the handler shall be an 
amount equivalent to the nonfat milk 
solids contained in such product plus 
all of the water originally associated with 
such solids. 


PROPOSED RULE MAKING 

§ 1032.41 Class I milk. 

Except as provided in 88 1032.43, 
1032.45, and 1032.48. Class I milk shall 
be all skim milk and butterfat: 

(a) Disposed of in the form of a fluid 
milk product; 

(b) In inventory at the end of the 
month of packaged fluid milk products; 
and 

(c) Not specifically accounted for as 
Class II or Class m milk. 

§ 1032.42 Class II milk. 

Except as provided in §§ 1032.43, 
1032.45, and 1032.48, Class n milk shall 
be all skim milk and butterfat: 

(a) Disposed of in the form of a fluid 
cream product; 

(b) Used to produce: 

(1) Yogurt, cottage cheese, creamed 
or partially creamed cottage cheese, sour 
cream, and any sour mixture of cream 
and milk or skim milk containing 9 per¬ 
cent or more butterfat: and 

(2) Any product containing 6 percent 
or more nonmilk fat (or oil) that re¬ 
sembles any product specified in para¬ 
graphs (a) and (b)(1) of this section; 
and 

(c) In inventory at the end of the 
month of packaged fluid cream products. 

§ 1032.43 Class III milk. 

Except as provided in §§ 1032.45 and 
1032.48, Class III milk shall be all skim 
milk and butterfat: 

(a) Used to produce: 

(1) Cheese (other than cottage cheese 
and creamed or partially creamed cot¬ 
tage cheese); 

(2) Butter, plastic cream, frozen 
cream, and anhydrous milkfat; 

(3) Any milk product in dry form; 

(4) Milkshake and ice milk mixes (or 
bases) containing 20 percent or more 
total solids, frozen desserts, and frozen 
dessert mixes ; 

(5) Custards, puddings, and pancake 
mixes; 

(6) Formulas especially prepared for 
Infant feeding or dietary use that are 
packaged in hermetically sealed glass or 
all-metal containers; 

(7) Evaporated or condensed milk or 
skim milk in plain or sweetened form 
that is in a consumer-type package, and 
any concentrated milk product in bulk, 
fluid form; 

(8) Any product containing 6 percent 
or more nonmilk fat (or oil) except those 
products specified in 8 1032.42(b)(2); 
and 

(9) Any product that is not a fluid 
milk product and that is not specified 
in subparagraphs (1) through (8) of 
this paragraph or in § 1032.42; 

(b) In bulk fluid milk products and 
bulk fluid cream products disposed of 
to any commercial food processing 
establishment (other than a milk or 
filled mills plant) at which food prod¬ 
ucts (other than milk products and filled 
milk) are processed and at which there 
is no disposition of fluid milk products 
other than those received in consumer- 
type packages; 


(c) In inventory at the end of the 
month of bulk fluid milk products and 
bulk fluid cream products; 

(d) In fluid milk products and prod¬ 
ucts specified in § 1032.42 that are dis¬ 
posed of by a handler for animal feed; 

(e) In fluid milk products and prod¬ 
ucts specified in § 1032.42 that are 
dumped by a handler if the market 
administrator is notified of such dumping 
in advance and is given the opportunity 
to verify such disposition; 

(f) In skim milk represented by the 
nonfat milk solids added to a fluid milk 
product that is in excess of the quantity 
of such skim milk included within the 
fluid milk product definition pursuant 
to § 1032.16; and 

(g) In shrinkage that is: 

(1) Assigned pursuant to § 1032.44(a) 
to the receipts specified in § 1032.44(a) 
(2); and 

(2) Specified in § 1032.44(b) and (c). 
§ 1032.44 Shrinkage. 

For purposes of classifying all skim 
milk and butterfat to be reported by a 
handler pursuant to § 1032.30, the market 
administrator shall determine the follow¬ 
ing: 

(a) The total shrinkage of skim milk 
and butterfat, respectively, at each pool 
plant, which shall be assigned pro rata 
to: 

(1) The quantity of skim milk and 
butterfat, respectively, in the receipts 
specified in paragraph (b) (1) through 
(6) of this section on which shrinkage is 
allowed pursuant to such paragraph; and 

(2) The quantity of skim milk and but¬ 
terfat. respectively, in receipts of other 
source milk in bulk fluid form, excluding 
any such receipts used in the computa¬ 
tions pursuant to paragraph (b) (5) and 
(6) of this section; 

(b) The quantity of skim milk and 
butterfat, respectively, that was assigned 
pursuant to paragraph (a) of this section 
to the receipts specified In subparagraph 
(1) of such paragraph which is not in 
excess of: 

(1) Two percent of the skim milk and 
butterfat, respectively, in milk physically 
received at such plant directly from pro¬ 
ducers (excluding that received by diver¬ 
sion from another pool plant); 

(2) Plus 1.5 percent.of the skim milk 
and butterfat, respectively, in milk re¬ 
ceived from a cooperative association act¬ 
ing as a handler pursuant to § 1032.9(d) 
and in milk diverted to such plant from 
another pool plant, except that if the 
plant operator receiving such milk pur¬ 
chases the milk on the basis of farm 
weights, the applicable percentage shall 
be 2 percent; 

(3) Plus 0.5 percent of the skim milk 
and butterfat, respectively, in producer 
milk diverted from such plant by the 
plant operator to another plant, except 
that if the operator of the other plant 
purchases such milk on the basis of farm 
weights, no shrinkage shall be allowed; 

(4) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other pool plants; 
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(5) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from other order 
plants, excluding the quantity for which 
Class II or Class in classification is re¬ 
quested by the operators of both plants; 

(6) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from unregulated 
supply plants, excluding the quantity for 
which Class n or Class in classification 
is requested by the handler; and 

• 7) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products transferred to other 
plants; and 

(c) The quantity of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a coopera¬ 
tive association is the handler pursuant 
to § 1032.9 (c) or (d), but not to exceed 
0.5 percent of the skim milk and butter¬ 
fat, respectively, in such milk. If the 
operator of the plant to which the milk 
is delivered purchases such milk on the 
basis of farm weights, no shrinkage shall 
be allowed. 

§ 1032.45 Clarification of transfers 
and diversions. 

fa) Transfers and diversions to pool 
plants. Skim milk or butterfat trans¬ 
ferred or diverted in the form of a fluid 
milk product or a bulk fluid cream prod¬ 
uct from a pool plant to the pool plant 
of another handler for to any pool plant 
if allocations pursuant to § 1032.47 are 
on an individual plant basis) shall be 
classified as Class I milk unless the op¬ 
erators of both plants request the same 
classification in another class. The classi¬ 
fication of such transfers or diversions 
shall be subject to the following 
conditions: 

(1) The skim milk or butterfat classi¬ 
fied in each class shall be limited to the 
amount of skim milk and butterfat, re¬ 
spectively, remaining in such class at the 
transferee or divertee plant after the 
computations pursuant to § 1032.47(a) 
(11) and the corresponding step of 
§ 1032.47(b); 

(2) If the transferor or divertor plant 
received during the month other source 
milk to be allocated pursuant to § 1032.47 
(a)(6) or the corresponding step of 
§ 1032.47(b), the skim milk or butterfat 
so transferred or diverted shall be classi¬ 
fied so as to allocate the least possible 
Class I utilization to such other source 
milk; and 

(3) If the transferor or divertor han¬ 
dler received during the month other 
source milk to be allocated pursuant to 
§ 1032.47(a) (10) or (11) or the cor¬ 
responding steps of 5 1032.47(b), the 
skim milk or butterfat so transferred or 
diverted, up to the total of the skim milk 
and butterfat, respectively, in such re¬ 
ceipts of other source milk, shall not be 
classified as Class I milk to a greater 
extent than would be the case if the 
other source milk had been received at 
the transferee or divertee plant. 

^>) Transfers and diversions to other 
order plants . Skim milk or butterfat 
tr ^ n ? erred or Averted in the form of 
a fluid milk product or a bulk fluid cream 
Product from a pool plant to an other 


order plant shall be classified in the fol¬ 
lowing manner. Such classification shall 
apply only to the skim milk or butterfat 
that is in excess of any receipts at the 
pool plant from the other order plant of 
skim milk and butterfat, respectively, in 
fluid milk products and bulk fluid cream 
products, respectively, that are in the 
same category as described in subpara¬ 
graph (1), (2), or (3) of this paragraph: 

(1) If transferred as packaged fluid 
milk products, classification shall be in 
the classes to which allocated as a fluid 
milk product under the other order; 

(2) If transferred in bulk form, clas¬ 
sification shall be in the classes to which 
allocated under the other order (in¬ 
cluding allocation under the conditions 
set forth in subparagraph (3) of this 
paragraph); 

(3) If the operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers or di¬ 
versions in bulk form shall be classified 
as Class II or Class III milk to the extent 
of such utilizations available for such 
classification pursuant to the allocation 
provisions of the other order; 

(4) If information concerning the 
classes to which such transfers or diver¬ 
sions w'ere allocated under the other 
order is not available to the market ad¬ 
ministrator for the purpose of establish¬ 
ing classification under this paragraph, 
classification shall be as Class I, subject 
to adjustment when such information is 
available; 

(5) For purposes of this paragraph, if 
the other order provides for a different 
number of classes of utilization than is 
provided for under this part, skim milk 
or butterfat allocated to a class consist¬ 
ing primarily of fluid milk products shall 
be classified as Class I milk, and skim 
milk or butterfat allocated to the other 
classes shall be classified as Class III 
milk; and 

(6) If the form in which any fluid 
milk product that is transferred to an 
other order plant is not defined as a 
fluid milk product under such other 
order, classification under this paragraph 
shall be in accordance with the provisions 
of §§ 1032.41 through 1032.43. 

(c) Transfers to producer-handlers. 
Skim milk or butterfat transferred in the 
following forms from a pool plant to a 
producer-handler under this or any other 
Federal order shall be classified: 

(1) As Class I milk, if transferred in 
the form of a fluid milk product; and 

(2) In accordance with the utilization 
assigned to it, if transferred in the form 
of a bulk fluid cream product. For this 
purpose, the producer-handler’s utiliza¬ 
tion of skim milk and butterfat in each 
class, in series beginning with Class HI, 
shall be assigned to the extent possible 
to his receipts of skim milk and butterfat, 
respectively, in bulk fluid cream products, 
pro rata to each source. 

(d) Transfers and diversions to other 
nonpool plants. Skim milk or butterfat 
transferred or diverted in the form of 
a fluid milk product or a bulk fluid cream 
product from a pool plant to a nonpool 
plant that is not an other order plant or 
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a producer-handler plant shall be clas¬ 
sified as Class I milk, subject to the fol¬ 
lowing conditions: 

(1) If the transferor or divertor han¬ 
dler so requests and the conditions de¬ 
scribed in subdivisions (i) and (ii) of 
this subparagraph are met, transfers or 
diversions in bulk form shall be classi¬ 
fied on the basis of the assignment of 
the nonpool plant’s utilization to its re¬ 
ceipts as set forth in subparagraphs (2) 
through (7) of this paragraph: 

(1) The transferor or divertor handler 
claims such classification in his report 
of receipts and utilization filed pursuant 
to 5 1032.30 for the month within which 
such transaction occurred; and 

(ii) The nonpool plant operator main¬ 
tains books and records showing the 
utilization of all skim milk and butterfat 
received at such plant which are made 
available for verification purposes if re¬ 
quested by the market administrator; 

(2) Class I route disposition of the 
nonpool plant in the marketing area of 
each Federal milk order and transfers 
of packaged fluid milk products from 
such nonpool plant to plants fully regu¬ 
lated under such order shall be assigned 
to the extent possible: 

(i) First to receipts of packaged fluid 
milk products at such nonpool plant 
from pool plants; and 

(ii) Any remaining such route dispo¬ 
sition and transfers from the nonpool 
plant shall be assigned pro rata to any 
remaining unassigned receipts of pack¬ 
aged fluid milk products at such nonpool 
plant from other order plants; 

(3) Class I disposition from the non¬ 
pool plant of packaged fluid milk prod¬ 
ucts other than that described in sub- 
paragraph (2) of this paragraph shall be 
assigned pro rata to any receipts of 
packaged fluid milk products at such 
nonpool plant from pool plants and oth¬ 
er order plants that remain unassigned 
after the assignment pursuant to sub- 
paragraph (2) of this paragraph; 

(4) Class I disposition of packaged 
fluid milk products described in sub- 
paragraph (2) of this paragraph that 
was not assigned pursuant to such sub- 
paragraph and transfers of bulk fluid 
milk products from the nonpool plant to 
pool plants and other order plants, to the 
extent that such transfers and any re¬ 
maining transfers of packaged fluid milk 
products to each such pool plant and 
other order plant exceed receipts of fluid 
milk products from such plant and that 
such excess is allocated to Class I at the 
transferee plant, shall be assigned to the 
extent possible: 

(i) First to receipts of fluid milk prod¬ 
ucts at such nonpool plant from pool 
plants that remain unassigned after the 
assignments pursuant to subparagraphs 
(2) and (3) of this paragraph; and 

(ii) Any remaining such Class I dispo¬ 
sition and transfers from the nonpool 
plant shall be assigned pro rata to any 
remaining unassigned receipts of fluid 
milk products at such nonpool plant 
from other order plants; 

(5) Any remaining unassigned Class I 
utilization at the nonpool plant shall be 
assigned to the extent possible: 
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(i) First to such nonpool plant’s re¬ 
ceipts from dairy farmers who the 
market administrator determines consti¬ 
tute regular sources of bottling grade 
milk for such nonpool plant; and 

(ii) Any remaining unassigned Class I 
utilization shall be assigned to the non¬ 
pool plant’s receipts of bottling grade 
milk from plants not fully regulated 
under any Federal milk order; 

(6> Any remaining unassigned re¬ 
ceipts of fluid milk products and bulk 
fluid cream products at the nonpool 
plant from pool plants and other order 
plants shall be assigned pro rata to such 
remaining unassigned receipts from each 
source in sequence to any Class III utili¬ 
zation, then any Class II utilization, and 
then any remaining Class I utilization 
at the nonpool plant; and 

(7) In determining the nonpool plant’s 
utilization for purposes of this para¬ 
graph. any fluid milk products and bulk 
fluid cream products transferred from 
such nonpool plant to a plant not fully 
regulated under any Federal milk order 
shall be classified on the basis of the 
second plant’s utilization using the same 
assignment priorities at the second plant 
that are set forth in this paragraph. 

§ 1032.46 Classification of producer 
milk. 

Each month the market administrator 
shall determine the classification of pro¬ 
ducer milk in the following manner; 

(a) Correct for mathematical and 
other obvious errors all reports filed pur¬ 
suant to § 1032.30 and compute sepa¬ 
rately for each pool plant and for each 
cooperative association with respect to 
milk for which it is the handler pursuant 
to § 1032.9 (c) or (d) the pounds of 
skim milk and butterfat. respectively, in 
each class in accordance with §§ 1032.40 
through 1032.45 and § 1032.48. For pur¬ 
poses of this paragraph and § 1032.47. 
fluid cream products that are received 
from another plant in packaged form 
and disposed of, or held in inventory, in 
the same container in which received 
shall not be included In a handler’s re¬ 
ceipts, inventory, or disposition unless 
such products become other source milk 
pursuant to § 1032.15 (b) or (c); 

(b) For each handler described in 
§ 1032.9(a), allocate in accordance with 
§ 1032.47 such handler’s receipts of skim 
milk and butterfat to his utilization of 
skim milk and butterfat in each class, 
subject to the following conditions: 

(1) If the handler is a cooperative 
association, such receipts and utilization 
shall not include any milk for which it 
is the handler pursuant to § 1032.9 (c) or 
<d); and 

(2) If the handler operates two or 
more pool plants, such receipts and 
utilization shall be for all of his pool 
plants combined unless the handler re¬ 
quests in his reports filed pursuant to 
§ 1032.30 that the classification of pro¬ 
ducer milk be determined separately for 
each of his pool plants and he has no 
skim milk or butterfat that would be allo¬ 
cated under 5 1032.47(a) (10) or (11) or 
the corresponding steps of $ 1032.47(b); 
and 


(c) The quantity of producer milk in 
each class shall be the following; 

(1) For each cooperative association 
with respect to milk for which it is the 
handler pursuant to § 1032.9 (c) or (d), 
the combined pounds of skim milk and 
butterfat in each class that were deter¬ 
mined pursuant to paragraph (a) of this 
section; and 

(2) For each handler described in 
§ 1032.9(a), the combined pounds of 
skim milk and butterfat remaining in 
each class after the computations pur¬ 
suant to § 1032.47(a) (13) and the cor¬ 
responding step of § 1032.47(b). 

§ 1032.47 Allocation of receipts to utili¬ 
zation. 

For the purpose of § 1032.46, a han¬ 
dler’s receipts shall be allocated to his 
utilization as follows: 

(a) Skim milk shall be allocated in the 
following manner: 

(1) Subtract from the total pounds of 
skim milk in Class in the pounds of skim 
milk classified as Class m milk pur¬ 
suant to § 1032.43(g)(2); 

(2) Subtract from the total pounds of 
skim milk in Class I the pounds of skim 
milk in receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment obliga¬ 
tion under any order; 

(3) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in fluid milk products re¬ 
ceived in packaged form from an other 
order plant, except that to be subtracted 
pursuant to subparagraph (6) (vi) of this 
paragraph, as follows: 

(i) From Class III milk, the lesser of 
the pounds remaining or 2 percent of 
such receipts; and 

(ii) From Class I milk, the remainder 
of such receipts; 

(4) With respect to a plant that was 
fully regulated in the immediately pre¬ 
ceding month under any Federal milk 
order providing for a similar allocation 
of beginning inventories of packaged 
fluid milk products: 

(i) Subtract from the remaining 
pounds of skim milk in Class I the pounds 
of skim milk in packaged fluid milk 
products that are in inventory at the 
beginning of the month; and 

(ii) Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 
in packaged fluid cream products that 
are in inventory at the beginning of the 
month; 

(5) Subtract from the remaining 
pounds of skim milk in Class n the 
pounds of skim milk in other source milk 
(except that received in the form of a 
fluid milk product or a fluid cream prod¬ 
uct) that is added to, or used to produce, 
any product specified in § 1032.42; 

(6) Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in each class, in series begin¬ 
ning with Class m. the pounds of skim 
milk in each of the following: 


(i) Other source milk (except that re¬ 
ceived in the form of a fluid milk prod¬ 
uct) that was not subtracted pursuant to 
subparagraph (5) of this paragraph; 

(ii) Receipts of fluid milk products 
(except filled milk) for w r hich bottling 
grade certification is not established; 

(iii) Receipts of fluid milk products 
from unidentified sources; 

(iv) Receipts of fluid milk products 
from a producer-handler as defined 
under this or any other Federal milk 
order; 

(v) Receipts of reconstituted skim 
milk in filled milk from an unregulated 
supply plant that were not subtracted 
pursuant to subparagraph (2) of this 
paragraph; and 

(vi) Receipts of reconstituted skim 
milk in filled milk from an other order 
plant that is regulated under any Federal 
milk order providing for individual- 
handler pooling, to the extent that re¬ 
constituted skim milk is allocated to 
Class I at the transferor plant; 

(7) Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in Class II and Class m, in se¬ 
quence beginning with Class in, but not 
in excess of such quantities, the pounds 
of skim milk in each of the follow’ing: 

(i) Receipts of fluid milk products 
from an unregulated supply plant that 
were not subtracted pursuant to subpara¬ 
graphs (2) and (6) (v) of this para¬ 
graph : 

(a) For which the handler requests 
Class n or Class HI classification; or 

(5) Which are in excess of the pounds 
of skim milk determined by multiplying 
the pounds of skim milk remaining in 
Class I by 1.25 and subtracting the sum 
of the pounds of skim milk in receipts of 
producer milk, fluid milk products from 
pool plants of other handlers (or any pool 
plant if allocation is on an individual 
plant basis). and bulk fluid milk products 
from other order plants that were not 
subtracted pursuant to subparagraph (6> 
(vi) of this paragraph; and 

(ii) Receipts of bulk fluid milk prod¬ 
ucts from an other order plant that are 
in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to 
subparagraph (6) (vi) of this paragraph, 
if Class II or Class m classification is 
requested by the operator of the other 
order plant and the handler; 

(8) Subtract from the pounds of skim 
milk remaining in each class, in series be¬ 
ginning with Class in, the pounds of 
skim milk in inventory at the beginning 
of the month of fluid milk products and 
fluid cream products that w f ere not sub¬ 
tracted pursuant to subparagraph (4) of 
this paragraph; 

(9) Add to the remaining pounds of 
skim milk in Class III the pounds sub¬ 
tracted pursuant to subparagraph (1) of 
this paragraph; 

(10) Subtract from the pounds of skim 
milk remaining in each class, pro rata 
to such quantities in Class I and in 
Class n and Class III combined, wdth the 
quantity prorated to Class n and Class 
HI combined being subtracted first from 
Class in and then from Class II, the 
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pounds of skim milk in receipts of fluid 
milk products from an unregulated sup¬ 
ply plant that were not subtracted pur¬ 
suant to subparagraphs (2), (6)fv), and 
(7) (i) of this paragraph and that were 
not offset by transfers of fluid milk prod¬ 
ucts to the same unregulated supply plant 
from which fluid milk products to be al¬ 
located at this step were received; 

(11) Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in each class the pounds of skim 
milk in receipts of bulk fluid milk prod¬ 
ucts from an other order plant that are 
in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to 
subparagraphs (6)(v) and (7)(ii) of 
this paragraph; 

(i) From each class, in series begin¬ 
ning with Class III. the pounds deter¬ 
mined by multiplying the pounds of such 
net receipts by the larger of the percent¬ 
age of estimated combined Class II and 
Class III utilization of skim milk an¬ 
nounced for the month by the market 
administrator pursuant to § 1032.22(k) 
or the percentage that the combined 
Class II and Class III utilization remain¬ 
ing is of the total remaining utilization 
of skim milk of the handler; and 

(ii) From Class I. the remainder of 
such receipts; 

(12) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in fluid milk products and 
bulk fluid cream products from pool 
plants of other handlers (or any pool 
plant if allocation is on an individual 
plant basis) according to the classifica¬ 
tion of such products pursuant to 
§ 1032.45(a) ; and 

(13) If the total pounds of skim milk 
remaining in all classes exceed the 
pounds of skim milk in producer milk, 
subtract such excess from the pounds of 
milk remaining in each class in series 
beginning with Class III. Any amount so 
subtracted shall be known as “overage”; 
and 

(b) Butterfat shall be allocated in 
accordance with the procedure outlined 
for skim milk in paragraph (a) of this 
section. 

§ 1032.18 Responsibility of handlers 
and reclassification of milk. 

(a) All skim milk and butterfat shall 
be classified as Class I milk unless the 
handler who first receives such skim milk 
or butterfat proves to the market ad¬ 
ministrator that such skim milk or but¬ 
terfat should be classified otherwise. In 
the case of milk received from producers 
by a handler described in § 1032.9(d) for 
delivery to a pool plant, such handler 
shall have the burden of proving the 
classification of skim milk and butterfat 
m the milk specified in § 1032.14(a) (2), 
and the operator of such pool plant shall 
have the burden of proving the classifi¬ 
cation of skim milk and butterfat in the 
milk specified in § 1032.14(a) (1). 

( b> Milk received by a pool plant op¬ 
erator from a handler described in 
§ 1032.9(d) shall be classified accord¬ 
ing to the use or disposition of the milk 
at such pool plant and the value of the 


milk at class prices shall be included in 
the operator’s pool obligation pursuant 
to § 1032.70. 

(c) If verification by the market ad¬ 
ministrator discloses that the original 
classification of skim milk or butterfat 
was incorrect, such skim milk or butter¬ 
fat shall be reclassified. 

10. Section 1032.51 is revised as fol¬ 
lows: 

§ 1032.51 Glass prices. 

Subject to the provisions of §§ 1032.52 
and 1032.53, the class prices per hun¬ 
dredweight for the month shall be as 
follows: 

(a) Class I price. The Class I price 
shall be the Class. I price pursuant to 
Part 1062 of this chapter (St. Louis- 
Ozarks) minus 7 cents. 

<b> Class II price. The Class II price 
shall be the basic formula price for the 
month plus 20 cents. 

(c) Class III price. The Class III price 
shall be the basic formula price for the 
month. 

11. Section 1032.52 is revised as fol¬ 
lows: 

§ 1032.52 Butterfat differential. 

For milk containing more or less than 
3.5 percent butterfat, the class prices 
specified in § 1032.51 and the uniform 
price specified in § 1032.71 shall be in¬ 
creased or decreased, respectively, for 
each one-tenth percent butterfat vari¬ 
ation from 3.5 percent by an amount, 
rounded to the nearest one-tenth cent, 
that is equal to the Chicago butter price 
for the month multiplied by 0.115. 

12. Section 1032.53 is revised as fol¬ 
lows: 

§ 1032.53 Location adjust incuts to han¬ 
dlers* 

(a) For producer milk received at a 
pool plant which is classified as Class I 
milk and eligible pursuant to paragraph 
(b) or (c) of this section for location ad¬ 
justment. the Class I price specified in 
§ 1032.51(a) shall be adjusted for the 
location of such plant by the following 
amount: 

(1) At a plant in the southern zone, 
plus 7 cents; 

(2) At a plant in the northern zone, 
minus 7 cents; 

(3) At a plant outside the marketing 
area, minus 15 cents if such plant is 100 
or more miles from the city or village 
limits of Alton, Robinson, or Vandalia, 
HI., whichever is nearest, and minus an 
additional 1.5 cents for each 10 miles or 
fraction thereof that such distance ex¬ 
ceeds 110 miles: Provided, That the ad¬ 
justment at a plant outside the market¬ 
ing area and in the State of Illinois 
south of the northernmost boundaries 
of the Illinois counties of Adams and 
Schuyler and at a plant in the Indiana 
counties of Fountain. Parke, Vermil¬ 
lion, and Warren shall be the same as 
for a pool plant located in the northern 
zone; and 

(4) In determining location adjust¬ 
ments, mileage shall be based on the 
shortest hard-surfaced highway dis¬ 
tance as determined by the market ad¬ 
ministrator. 
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(b) If skim milk and butterfat are al¬ 
located on an individual plant basis pur¬ 
suant to § 1032.47, the quantity of milk 
received at the plant as producer milk 
or by diversion from another pool plant 
that shall be subject to any location ad¬ 
justment applicable at such plant shall 
be determined as follows: 

(1) From the total pounds of Class I 
skim milk and butterfat, respectively, at 
such plant subtract any beginning in¬ 
ventory and other source milk allocated 
to Class I pursuant to § 1032.47 (a) and 
(b) and any Class I transfers to other 
pool plants; 

(2) The amount of Class I transfers 
from such plant to other pool plants that 
is eligible for a location adjustment shall 
be determined at the transferee plant 
as follows: 

(i) From the total pounds of Class I 
skim milk and butterfat, respectively, at 
such transferee plant (excluding Class 
I transfers to other pool plants that are 
not eligible for location adjustment as 
determined at such other pool plants) 
subtract any beginning inventory and 
other source milk allocated to Class I 
pursuant to § 1032.47 (a) and (b); 

(ii) From the remaining pounds of 
Class I skim milk and butterfat, re¬ 
spectively, subtract 95 percent of the 
skim milk and butterfat, respectively, in 
receipts-at such transferee plant of pro¬ 
ducer milk and by diversion from other 
pool plants; 

(iii) Assign the remaining amount of 
Class I skim milk and butterfat to fluid 
milk products received by transfer from 
other pool plants in sequence beginning 
with receipts from the plant having the 
highest Class I price; and 

(iv) The amount of Class I transfers 
eligible for location adjustment at each 
transferor plant shall be the quantity 
assigned pursuant to subdivision (iii) 
of this subparagraph or the quantity 
of Class I skim milk and butterfat trans¬ 
ferred from such plant to the transferee 
plant, whichever is less; and 

(3> The sum of the quantities deter¬ 
mined pursuant to subparagraphs (1) 
and (2) (iv) of this paragraph, or the 
total pounds of milk received at the plant 
as producer milk and by diversion from 
another pool plant, whichever is less, 
shall be the total quantity of milk eligible 
for location adjustment at such plant. 

<c) If skim milk and butterfat are 
allocated on a system basis pursuant to 
§ 1032.47, the quantity of milk received 
at each plant as producer milk or by 
diversion from another pool plant that 
shall be subject to any location adjust¬ 
ment applicable at such plant shall be 
determined as follows: 

(1) Assign to the skim milk and but¬ 
terfat. respectively, in the combined 
Class II and Class HI utilization at each 
plant of the handler (excluding any such 
utilization at each plant based on trans¬ 
fers to other pool plants of the handler ) 
any beginning inventory ai)d other 
source milk receipts at such plant of the 
respective category allocated to such 
combined class uses pursuant to each 
subparagraph of § 1032.47(a) and the 
corresponding step of 5 1032.47(b). If 
the same category of other source milk 
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to be assigned to the combined Class II 
and Class in utilization was received at 
two or more plants of the handler, such 
other source milk shall be assigned first 
to the combined Class n and Class in 
utilization at the plant where the lowest 
Class I price applies and then in sequence 
to such utilization at plants having the 
next higher Class I prices (excluding in 
each case utilization based on transfers 
to his other pool plants). To the extent 
that combined Class H and Class III 
utilization of beginning inventory and 
other source milk remains unassigned, 
such remainder shall be assigned first to 
the remaining combined Class n and 
Class HI utilization at the plant where 
the lowest Class I price applies and then 
in sequence to such utilization at plants 
having the next higher Class I prices; 

(2) Prom the total pounds of Class I 
skim milk and butterfat. respectively, at 
each plant of the handler (excluding 
transfers to his other pool plants and 
Class I transfers to pool plants of other 
handlers) subtract the pounds of skim 
milk and butterfat in the respective cate¬ 
gory of other source milk received and 
beginning inventory at such plant which 
exceed the quantities assigned to Class 
II and Class III utilization at such plant 
pursuant to subparagraph (1) of this 
paragraph; 

(3) The amount of transfers from 
each plant to other pool plants of the 
handler operating such plant and Class I 
transfers to pool plants of other han¬ 
dlers that are eligible for a location ad¬ 
justment shall be determined at the 
transferee plant as follows: 

(i) To the pounds of Class I skim 
milk and butterfat, respectively, remain¬ 
ing at the transferee plant after the 
computation pursuant to subparagraph 
(2) of this paragraph add any Class I 
transfers from such plant to other pool 
plants that are eligible for location ad¬ 
justment as determined at the plants 
to which such transfers were made, and 
then subtract 95 percent of the skim milk 
and butterfat, respectively, in receipts 
at such transferee plant of producer 
milk and by diversion from other pool 
plants; 

(ii) Assign the remaining amount of 
Class I skim milk and butterfat to fluid 
milk products received by transfer from 
other pool plants in sequence beginning 
with receipts from the plant having the 
highest Class I price; and 

(iii) The amount of Class I transfers 
eligible for location adjustment at each 
transferor plant shall be the quantity 
assigned pursuant to subdivision (ii) of 
this subparagraph or the quantity of 
Class I skim milk and butterfat trans¬ 
ferred from such plant to the transferee 
plant, whichever is less; and 

(4) The sum of the quantities deter¬ 
mined pursuant to subparagraphs (2) 
and (3) (iii) of this paragraph, or the 
total pounds of milk received at the 
plant as producer milk and by diversion 
from another pool plant, whichever is 
less, shall be the total quantity of milk 
eligible for location adjustment at such 
plant. 


(d) The Class I price applicable to 
other source milk shall be adjusted at 
the rates set forth in paragraph (a) of 
this section, except that the adjusted 
Class I price shall not be less than the 
Class m price. 

13. In § 1032.61(e), subparagraph (2) 
is revised as follows; 

§ 1032.61 Plant!* subject to other Fed¬ 
eral orders. 


(e> • • • 

(2 ‘ Compute the value of the reconsti¬ 
tuted skim milk assigned in subpara¬ 
graph (1) of this paragraph to route 
disposition in this marketing area by 
multiplying the quantity of such skim 
milk by the difference between the Class 
I price under this part that is applicable 
at the location of the other order plant 
(but not to be less than the Class III 
price) and the Class in price. 

14. Section 1032.62 is revised as 
follows: 

§ 1032.62 Obligation of handler oper¬ 
ating a partial!} regulated distribut¬ 
ing plant. 

Each handler who operates a partially 
regulated distributing plant shall pay 
on or before the 25th day after the end 
of the month to the market administra¬ 
tor for the producer-settlement fund the 
amount computed pursuant to para¬ 
graph (a) of this section. If the handler 
submits pursuant to §§ 1032.30(c) and 
1032.32(b) the information necessary for 
making the computations, such handler 
may elect to pay in lieu of such payment 
the amount computed pursuant to para¬ 
graph (b) of this section: 

(a) The payment under this para¬ 
graph shall be the amount resulting from 
the following computations: 

(1) Determine the pounds of skim 
milk and butterfat. respectively, in the 
partially regulated distributing plant’s 
route disposition in the marketing area; 

(2) Subtract the pounds of skim milk 

and butterfat, respectively, received at 
the partially regulated distributing 
plant: % 

(i) As Class I milk from pool plants 
and other order plants, except that sub¬ 
tracted under a similar provision of 
another Federal milk order; and 

(ii) From another nonpool plant that 
is not an other order plant to the extent 
that an equivalent amount of skim milk 
or butterfat disposed of to such nonpool 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used 
as an offset for any other payment obli¬ 
gation under any order; 

(3) Subtract the pounds of reconsti¬ 
tuted skim milk in the partially regulated 
distributing plant’s route disposition in 
the marketing area; 

(4) Combine the remaining pounds of 
skim milk and butterfat and multiply 
the total by the difference between the 
Class I price and the weighted average* 
price, both prices to be applicable at the 
location of the partially regulated dis¬ 
tributing plant (but not to be less than 
the Class m price); and 


(5) Add the amount obtained from 
multiplying the pounds of reconstituted 
skim milk specified in subparagraph (3) 
of this paragraph by the difference be¬ 
tween the Class I price applicable at the 
location of the partially regulated dis¬ 
tributing plant (but not to be less than 
the Class HI price) and the Class III 
price. 

(b> The payment under this para¬ 
graph shall be the amount resulting from 
the following computations: 

(1) Determine the obligation that 
would have been computed pursuant to 
§ 1032.70 for the partially regulated dis¬ 
tributing plant if the plant had been a 
pool plant, subject to the following 
modifications: 

(i) Fluid milk products and bulk fluid 
cream products received at the partially 
regulated distributing plant from a pool 
plant or an other order plant shall be 
allocated at the partially regulated dis¬ 
tributing plant to the same class in 
which such products were classified at 
the fully regulated plant; 

(ii) Fluid milk products and bulk fluid 
cream products transferred from the 
partially regulated distributing plant to 
a pool plant or an other order plant shall 
be classified at the partially regulated 
distributing plant in the class to which 
allocated at the fully regulated plant. 
Such transfers shall be allocated to the 
extent possible to those receipts at the 
partially regulated distributing plant 
from pool plants and other order 
plants that are classified in the cor¬ 
responding class pursuant to sub¬ 
division (i) of this subparagraph. Any 
such transfers remaining after the above 
allocation which are classified in Class I 
and on which an obligation is computed 
for the handler operating the partially 
regulated distributing plant pursuant to 
5 1032.70 shall be priced at the uniform, 
price (or at the weighted average price 
if such is provided) of the respective 
order regulating the handling of milk at 
the transferee plant, with such uniform 
price adjusted to the location of the non¬ 
pool plant (but not to be less than the 
lowest class price of the respective or¬ 
der), except that transfers of reconsti¬ 
tuted skim milk in filled milk shall be 
priced at the lowest class price of the 
respective order; and 

(iii) If the operator of the partially 
regulated distributing plant so requests, 
in lieu of the obligation pursuant to 
§ 1032.70(f) and the credit specified in 
§ 1032.84(b)(2), the obligation for such 
handler shall include a similar obliga¬ 
tion for each nonpool plant that is not 
an other order plant which serves as a 
supply plant for such partially regulated 
distributing plant by making shipments 
to the partially regulated distributing 
plant during the month equivalent to the 
requirements of § 1032.12 (b) and (o', 
subject to the following conditions: 

(a) The operator of the partially reg¬ 
ulated distributing plant submits with 
his reports filed pursuant to §§ 1032.30 
(c) and 1032.32(b) similar reports for 
each such nonpool supply plant; 

<b) The operator of such nonpool 
supply plant maintains books and rec- 
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ords showing the utilization of all skim 
milk and butterfat received at such plant 
which are made available if requested 
by the market administrator for verifica¬ 
tion purposes: and 

(c) The obligation for such nonpool 
supply plant shall be determined in the 
same manner prescribed for computing 
the obligation of such partially regu¬ 
lated distributing plant; and 
(2) From the obligation computed 
pursuant to subparagraph (1) of this 
paragraph, subtract: 

(i) The gross payments by the opera¬ 
tor of such partially regulated distribut¬ 
ing plant for bottling grade milk re¬ 
ceived at the plant during the month 
from dairy farmers; 

Ui) If subparagraph Cl) (iii) of this 
paragraph applies, the gross payments 
by the operator of such nonpool supply 
plant for bottling grade milk received 
at the plant during the month from dairy 
farmers; and 

f iii) The payments by the operator 
of the partially regulated distributing 
plant to the producer-settlement fund of 
another order under which such plant 
is also a partially regulated distributing 
plant and like payments by the opera¬ 
tor of the nonpool supply plant if subpar¬ 
agraph (1) (iii) of this paragraph applies. 

15. Section 1032.70 is revised as 
follows: 

§ 1032.70 Compulation of the net pool 
obligation of oarli handler. 

The monthly net pool obligation of 
each handler described in § 1032.9 (a), 
(c). and (d) shall be determined for 
such handler, or for each pool plant of 
such handler if the allocations pursuant 
to § 1032.47 are on an individual plant 
basis and the handler requests separate 
statements. Such obligation shall be a 
sum of money computed by the market 
administrator as follows: 

/a) Multiply the pounds of producer 
milk in each class determined pursuant 
to § 1032.46 by the applicable class price 
and add the resulting amounts; 

<b> Add the amounts obtained from 
multiplying the pounds of overage sub¬ 
tracted from each class pursuant to 
§ 1032.47(a) (13) and the corresponding 
step of § 1032.47(b) by the respective 
class price applicable at the location 
of the pool plant; 

<c) Add the amount obtained from 
multiplying the difference between the 
Class in price for the preceding month 
and the Class I price applicable at the 
location of the pool plant or the Class 
11 price, as the case may be, for the 
current month by the hundred-weight 
m skim milk and butterfat subtracted 
from Class I and Class n pursuant to 
1032.47(a)(8) and the corresponding 
step of § 1032.47(b); 

(d) Add the amount obtained from 
multiplying the difference between the 
1 Price applicable at the location 
of the pool plant and the Class III price 
cy the hundredweight of skim milk and 
outterfat subtracted from Class I pur¬ 
suant to § 1032.47(a)(6) (i) through 
s in the corresponding step of 
* 1032.47(b), excluding receipts of bulk 


fluid cream products from an other order 
plant; 

(e) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location of 
the transferor plant and the Class m 
price by the hundredweight of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1032.47(a) (6) (v) and (vi) 
and the corresponding step of § 1032.47 
(b); 

(f) Add the amount obtained from 
multiplying the Class I price applicable 
at the location of the nearest nonpool 
plants from which an equivalent volume 
was received by the pounds of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1032.47(a) (10) and the 
corresponding step of § 1032.47(b), ex¬ 
cluding such skim milk and butterfat in 
receipts of bulk fluid milk products from 
an unregulated supply plant to the extent 
that an equivalent amount of skim milk 
or butterfat disposed of to such plant by 
handlers fully regulated under any Fed¬ 
eral milk order is classified and priced 
as Class I milk and is not used as an off¬ 
set for any other payment obligation 
under any order; and 

(g) For the first month that this para¬ 
graph is effective, subtract the amount 
obtained from multiplying the difference 
between the Class I price for the preced¬ 
ing month and the Class II price for the 
current month by the hundredweight of 
skim milk and butterfat in any products 
specified in § 1032.42 (a) and (b) that 
were in Class I inventory at the end of 
the preceding month. 

16. In § 1032.71, paragraph (c) is re¬ 
vised as follows: 

§ 1032.71 Computation of the uniform 
price. 

* • • • « 

(c) Subtract, if the average butterfat 
content of the milk specified in para¬ 
graph (e) of this section is more than 
3.5 percent, or add, if such butterfat 
content is less than 3.5 percent, the 
amount obtained by multiplying the 
amount by which the average butterfat 
content of such milk varies from 3.5 per¬ 
cent by the butterfat differential speci¬ 
fied in § 1032.52, and multiply the result 
by the total hundredweight of such milk; 

• • • • * 

17. In § 1032.72, paragraph (b) is re¬ 
vised as follows: 

§ 1032.72 Notification of handlers. 


(b) The uniform price computed pur¬ 
suant to § 1032.71 and the butterfat dif¬ 
ferential computed pursuant to § 1032.52; 
and 


18. In § 1032.80(a), subparagraph (1) 
and the introductory text of subpara¬ 
graph (2) are revised as follows: 

§ 1032.80 Time anil method of payment 
for producer milk. 

(a) * • * 

(1) On or before the last day of each 
month to each producer who did not 
discontinue shipping milk to such han¬ 


dler before the 25th day of the month an 
amount equal to not less than the Class 
III price for the preceding month multi¬ 
plied by the hundredweight of milk re¬ 
ceived from such producer during the 
first 15 days of the month, less proper 
deductions authorized by such producer 
to be made from payments due pursu¬ 
ant to this subparagraph; 

(2) On or before the 20th day of the 
following month to each producer, an 
amount equal to not less than the uni¬ 
form price, as adjusted pursuant to 
§§ 1032.52 and 1032.82, multiplied by the 
hundredweight of milk received from 
such producer during the month, subject 
to the following adjustments; 

• • • * • 

§ 1032.81 [Revoked] 

19. Section 1032.81 is revoked. 

20. Section 1032.82 is revised as follows: 

§ 1032.82 Location differentials to pro¬ 
ducers and on nonpool milk. 

(a) The uniform price for producer 
milk received at a pool plant shall be ad¬ 
justed according to the location of the 
pool plant at the rates set forth in 
§ 1032.53(a); and 

(b) The weighted average price appli¬ 
cable to other source milk shall be sub¬ 
ject to the same adjustments applicable 
to the uniform price under paragraph 
<a) of this section, except that the ad¬ 
justed weighted average price shall not 
be less than the Class III price. 

21. In § 1032.84(b), subparagraph (2) 
is revised as follows: 

§ 1032.84- Payments to the producer- 
settlement fund. 


(b) * * * 

(2) The value at the weighted average 
price applicable at the location of the 
plants from which received of other 
source milk for which a value is com¬ 
puted pursuant to § 1032.70(f). 

22. Section 1032.87 is revised as 
follows: 

§ 1032.87 Expense of administration. 

As his pro rata share of the expense 
of administering the order, each han- . 
filer (excluding a cooperative association 
in its capacity as a handler pursuant to 
§ 1032.9(d) with respect to milk delivered 
to pool plants) shall pay to the market 
administrator on or before the 20th day 
after the end of the month 5 cents per 
hundredweight, or such lesser amount as 
the Secretary may prescribe, with re¬ 
spect to: 

(a) His producer milk (including such 
handler’s own production); 

<b) Other source milk allocated to 
Class I pursuant to § 1032.47(a) (6) and 
(10) and the corresponding steps of 
§ 1032.47(b), except such other source 
milk on which no handler obligation ap¬ 
plies pursuant to § 1032.70(f); and 
(c) Class I milk disposed of on a route 
in the marketing area from a partially 
regulated distributing plant that exceeds 
the skim milk and butterfat subtracted 
pursuant to § 1032.62(a) (2). 
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PART 1046—MILK IN THE LOUISVILLE- 

LEXINGTON-EVANSVILLE MAR¬ 
KETING AREA 

1. Section 1046.11 is revised as follows: 
§1016.11 Country plant. 

“Country plant" means a milk plant, 
other than a city plant, which is ap¬ 
proved by a duly constituted health au¬ 
thority to supply milk or skim milk to 
a city plant(s) for disposition as “Grade 
A" milk and at which milk is received 
during the month from persons described 
in § 1046.7(a) or from a cooperative as¬ 
sociation in its capacity as a handler 
pursuant to § 1046.8(c). 

2. In § 1046.12, paragraphs (b> and (c) 
are revised as follows: 

§1016.12 Pool plant. 

♦ • • * * 

(b) A country plant during any of the 
months of October through March from 
which not less than 50 percent, and dur¬ 
ing other months not less than 40 per¬ 
cent, of the receipts of milk at such plant 
from persons described in § 1046.7(a) 
and from a cooperative association in its 
capacity as a handler pursuant to 
§ 1046.8(c) is moved to and received at a 
city plant in the form of milk or skim 
milk; 

(c) A country plant during the months 
of April through September from which 
not less than 50 percent of the combined 
receipts of milk from persons described 
in § 1046.7(a) and from a cooperative 
association in its capacity as a handler 
pursuant to § 1046.8(c) during the pre¬ 
ceding period of October through March 
was moved to and received at a city 
plant(s) in the form of milk or skim 
milk, unless the operator of such plant 
notifies the market administrator in 
writing on or before March 15 of with¬ 
drawal of the plant from the pool for the 
months of April through September next 
following; and 

• • * * ♦ 

3. Section 1046.15 is revised as follows: 
§ 1016.15 Fluid milk product. 

(a) Except as provided in paragraph 

(b) of this section, “fluid milk product” 
means: 

(1) Any of the following products in 
fluid or frozen form, including such 
products that are flavored, cultured, 
modified with added nonfat milk solids, 
concentrated (if in a consumer-type 
package), or reconstituted: Milk, skim 
milk, lowfat milk, milk drinks, eggnog, 
buttermilk, filled milk, and milk shake 
and ice milk mixes containing less than 
20 percent total solids; and 

< 2) Any milk product in fluid or frozen 
form that is not specified in subpara¬ 
graph (1) of this paragraph or in § 1046.- 
42 or § 1046.43(a) (1) through (8), if it 
contains by weight at least 80 percent 
water and 6.5 percent nonfat milk solids 
and less than 9 percent butterfat and 
20 percent total solids. 

(b) The term “fluid milk product” 
shall not include: 

(1) Evaporated or condensed milk or 
skim milk in plain or sweetened form, 


formulas especially prepared for infant 
feeding or dietary use that are packaged 
in hermetically sealed glass or all-metal 
containers, and any product that con¬ 
tains by weight less than 6.5 percent non¬ 
fat milk solids; and 

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of 
the quantity of skim milk in an equal 
volume of an unmodified product of the 
same nature and butterfat content. 

4. A new § 1046.15a is added as follows: 

§ 1046.15x1 Fluid cream product. 

“Fluid cream product” means cream or 
a mixture of cream and milk or skim milk 
containing 9 percent or more butterfat. 

5. Section 1046.16 is revised as follows: 

§ 1046.16 Other source milk. 

“Other source milk” means all skim 
milk and butterfat contained in or rep¬ 
resented by: 

(a) Fluid milk products and bulk fluid 
cream products from any source other 
than producers, cooperative associations 
acting as a handler pursuant to § 1046.8 

(c), pool plants, and inventory at the 
beginning of the month; 

(b) Products (other than fluid milk 
products, bulk fluid cream products, and 
cottage cheese) from any source (includ¬ 
ing those products produced at the plant) 
which are reprocessed, converted into, or 
combined with another product in the 
plant during the month; and 

(c> Any disappearance of any product 
(other than a fluid milk product or a 
bulk fluid cream product) that is in a 
form in which it may be converted into 
a Class I product and which is not other¬ 
wise accounted for under the order. 

6. In § 1046.22, paragraphs (k), (m), 
(n), and (o) are revised as follows: 

§ 1046.22 Duties. 

• • « * • 

(k) Publicly announce by posting in 
a conspicuous place in his office and by 
such other means as he deems appro¬ 
priate and notify each handler in wTiting 
the prices and butterfat differential de¬ 
termined for each month as follows: 

(l) On or before the eighth day of 
each month, the Class I price for the 
current month pursuant to § 1046.51(a); 

(2) On or before the eighth day of 
each month, the Class II and Class III 
prices pursuant to § 1046.51 (b) and (c) 
and the butterfat differential pursuant 
to § 1046.52, all for the preceding month; 
and 

(3) On or before the 12th day after 
the end of each month, the uniform 
price pursuant to § 1046.71; 

* » • • • 

(m) Whenever required for the pur¬ 
pose of allocating receipts from other 
order plants pursuant to § 1046.47(a) 
(11) and the corresponding step of 
§ 1046.47(b). estimate and publicly an¬ 
nounce the utilization (to the nearest 
whole percentage) in each class during 
the month of skim milk and butterfat, 
respectively, in producer milk of all han¬ 
dlers. Such estimate shall be based upon 


the most current available data and shall 
be final for such purpose; 

(n) Report to the market adminis¬ 
trator of the other order, as soon as pos¬ 
sible after the report of receipts and 
utilization for the month is received 
from a handler who has received fluid 
milk products or bulk fluid cream prod¬ 
ucts from an other order plant, the class 
to which such receipts are allocated pur¬ 
suant to § 1046.47 pursuant to such re¬ 
port, and, thereafter, any change in such 
allocation required to correct errors dis¬ 
closed in verification of such report; and 

(o) Furnish to each handler operating 
a pool plant who has shipped fluid milk 
products or bulk fluid cream products 
to an other order plant the class to which 
such shipments w’ere allocated by the 
market administrator of the other order 
on the basis of the report of the receiv¬ 
ing handler, and, as necessary, any 
changes in such allocation arising from 
the verification of such report. 

7. In § 1046.30(a). subparagraphs (2) 
and (4) are revised as follows: 

§ 1046.30 lieport* of receipts and utili¬ 
zation. 

(a) * * * 

(2) The quantities of skim milk and 
butterfat contained in fluid milk prod¬ 
ucts and bulk fluid cream products re¬ 
ceived from other pool plants and in 
milk received from a cooperative asso¬ 
ciation in its capacity as a handler pur¬ 
suant to § 1046.8(c); 

• * ♦ * • 

(4) The quantities of skim milk and 
butterfat contained in inventories at the 
beginning and at the end of the month 
of the following products, showing sepa¬ 
rately such inventories in bulk form and 
in packaged form: 

(i) Fluid milk products; and 

(ii) Fluid cream products except those 
received in packaged form from another 
plant; 

• • • • • 

8. Section 1046.31 is revised as follows: 
§ 1046.31 Payroll reports. 

On or before the 20th day after the 
end of each month, each handler who 
received milk from producers or from 
a cooperative association of producers 
and each handler who is the operator of 
a partially regulated distributing plant 
and who does not elect to make pay¬ 
ments pursuant to § 1046.62(a) shall sub¬ 
mit to the market administrator for each 
of his plants his producer or dairy farmer 
payroll for deliveries during the month 
which shall show (a) the total pounds 
of milk received from each producer, 
producer cooperative association or dairy 
farmer, and the average butterfat con¬ 
tent of such milk, (b) the prices paid and 
the amount of payment to each producer, 
producer cooperative association, or 
dairy farmer, and (c) the nature and 
amount of any credits, deductions, or 
charges involved in such payments. 

9. Sections 1046.40 through 1046.46 are 
revoked and new §§ 1046.40 through 
1046.48 are substituted therefor as fol¬ 
lows: 
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§ 1046.40 Classification of all skim milk 
and ljuttcrfat. 

All skim milk and butterfat to be re¬ 
ported by a handler pursuant to § 1046.30 
shall be classified each month in accord¬ 
ance with §§ 1046.41 through 1046.48. If 
any of the water contained in the milk 
from which a product is made is removed 
before the product is utilized or disposed 
of by a handler, the pounds of skim milk 
in such product that are to be considered 
under this part as used or disposed of by 
the handler shall be an amount equiva¬ 
lent to the nonfat milk solids contained 
in such product plus all of the water orig¬ 
inally associated with such solids. 

§ 1046.41 Clash I milk. 

Except as provided in §§ 1046.43, 
1046.45, and 1046.48, Class I milk shall 
be all skim milk and butterfat: 

(a) Disposed of in the form of a fluid 
milk product; 

(b) In inventory at the end of the 
month of packaged fluid milk products; 
and 

(c) Not specifically accounted for as 
Class n or Class III milk. 

§ 1046.42 Class II milk. 

Except as provided in §§ 1046.43, 
1046.45, and 1046.48, Class II milk shall 
be all skim milk and butterfat: 

(a) Disposed of in the form of a fluid 
cream product; 

(b) Used to produce: 

(1) Yogurt, cottage cheese, creamed 
or partially creamed cottage cheese, sour 
cream, and any sour mixture of cream 
and milk or skim milk containing 9 per¬ 
cent or more butterfat; and 

(2) Any product containing 6 per¬ 
cent or more nonmilk fat (or oil) that 
resembles any product specified in para¬ 
graph (a) of this section and subpara¬ 
graph (1) of this paragraph; and 

<c) In inventory at the end of the 
month of packaged fluid cream products. 

§ 1046.43 Class III milk. 

Except as provided in §§ 1046.45 and 
1046.48, Class HI milk shall be all skim 
milk and butterfat: 

f a) Used to produce: 

*1) Cheese (other than cottage cheese 
and creamed or partially creamed cot¬ 
tage cheese); 

<2) Butter, plastic cream, frozen 
cream, and anhydrous milkfat; 

(3) Any milk product in dry form; 

( 4) Milkshake and ice milk mixes (or 
bases) containing 20 percent or more 
total solids, frozen desserts, and frozen 
dessert mixes; 

<5) Custards, puddings, and pancake 

mixes; 

<6) Formulas especially prepared for 
infant feeding or dietary use that are 
packaged in hermetically sealed glass or 
all-metal containers; 

(7) Evaporated or condensed milk or 
skim milk in plain or sweetened form that 
is m a consumer-type package, and any 
concentrated milk product in bulk, fluid 
form; 

<8) Any product containing 6 percent 
or more nonmilk fat (or oil) except those 
products specified in 5 1046.42(b)(2); 


*9) Any product that is not a fluid 
milk product and that is not specified in 
subparagraphs (1) through (8) of this 
paragraph or in § 1046.42; 

<b) In bulk fluid milk products and 
bulk fluid cream products disposed of to 
any commercial food processing estab¬ 
lishment (other than a milk or filled milk 
plant) at which food products (other 
than milk products and filled milk) are 
processed and at which there is no dis¬ 
position of fluid milk products other than 
those received in consumer-type pack¬ 
ages; 

(c) In inventory at the end of the 
month of bulk fluid milk products and 
bulk fluid cream products; 

(d) In fluid milk products and prod¬ 
ucts specified in § 1046.42 that are dis¬ 
posed of by a handler for animal feed; 

(e) In fluid milk products and prod¬ 
ucts specified in § 1046.42 that are 
dumped by a handler if the market ad¬ 
ministrator is notified of such dumping 
in advance and is given the opportunity 
to verify such disposition; 

(f) In skim milk represented by the 
nonfat milk solids added to a fluid milk 
product that is in excess of the quantity 
of such skim milk included within the 
fluid milk product definition pursuant to 
§ 1046.15; and 

(g) In shrinkage that is: 

(1) Assigned pursuant to 5 1046.44(a) 
to the receipts specified in § 1046.44(a) 
(2); and 

(2) Specified in § 1046.44(b) and (c). 
§ 1046.4*1 Shrinkage. 

For purposes of classifying all skim 
milk and butterfat to be reported by a 
handler pursuant to § 1046.30, the mar¬ 
ket administrator shall determine the 
following: 

(a) The total shrinkage of skim milk 
and butterfat, respectively, at each pool 
plant, which shall be assigned pro rata 
to: 

(1) The quantity of skim milk and 
butterfat, respectively, that is equal to 50 
times the maximum amount that may be 
computed pursuant to paragraph (b) of 
this section; and 

(2) The quantity of skim milk and but¬ 

terfat, respectively, in other source milk 
received in bulk form as fluid milk 
products, excluding any such receipts 
used in the computations pursuant to 
paragraph (b) (5) and (6) of this 

section; 

(b) The quantity of skim milk and 
butterfat. respectively, that was assigned 
pursuant to paragraph (a) of this sec¬ 
tion to the receipts specified in sub- 
paragraph (1) of such paragraph which 
is not in excess of: 

(1) Two percent of the skim milk and 
butterfat, respectively, in milk physically 
received at such plant directly from 
producers (excluding that received by 
diversion from another pool plant); 

(2) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in milk re¬ 
ceived from a cooperative association act¬ 
ing as a handler pursuant to § 1046.8(c) 
and in milk diverted to such plant from 
another pool plant, except that if the 
plant operator receiving such milk pur¬ 
chases the milk on the basis of farm 
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weights, the applicable percentage shall 
be 2 percent; 

(3) Plus 0.5 percent of the skim milk 
and butterfat, respectively, in producer 
milk diverted from such plant by the 
plant operator to another plant, except 
that if the operator of the other plant 
purchases such milk on the basis of farm 
weights, no shrinkage shall be allowed; 

<4) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other pool plants; 

(5) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from other order 
plants, excluding the quantity for which 
Class U or Class III classification is re¬ 
quested by the operators of both plants; 

(6> Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from unregulated 
supply plants, excluding the quantity for 
which Class II or Class m classification 
is requested by the handler; and 

(7) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products transferred to other 
plants; and 

(c) The quantity of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a coopera¬ 
tive association is the handler pursuant 
to § 1046.8 (b) or (c), but not to exceed 
0.5 percent of the skim milk and butter¬ 
fat, respectively, in such milk. If the 
operator of the plant to which the milk 
is delivered purchases such milk on the 
basis of farm weights, no shrinkage shall 
be allowed. 

§ 1046.45 Classification of transfers anti 
diversions. 

(a) Transfers and diversions to pool 
plants. Skim milk or butterfat trans¬ 
ferred or diverted by the operator of a 
pool plant or by a cooperative association 
in its capacity as a handler pursuant to 
§ 1046.8(c) in the form of a fluid milk 
product or a bulk fluid cream product 
from a pool plant to the pool plant of an¬ 
other handler (or, in the case of such 
plant operator, to any pool plant if al¬ 
locations pursuant to § 1046.47 are on 
an individual plant basis) shall be classi¬ 
fied as Class I milk unless both handlers 
request the same classification in an¬ 
other class. The classification of such 
transfers or diversions shall be subject 
to the following conditions: 

(1) The skim milk or butterfat classi¬ 
fied in each class shall be limited to the 
amount of skim milk and butterfat, re¬ 
spectively. remaining in such class at the 
transferee or divertee plant after the 
computations pursuant to § 1046.47(a) 
(11) and the corresponding step of 
§ 1046.47(b); 

(2) If the transferor or divertor plant 
received during the month other source 
milk to be allocated pursuant to § 1046.47 
(a)(6) or the corresponding step of 
§ 1046.47(b), the skim milk or butterfat 
so transferred or diverted shall be classi¬ 
fied so as to allocate the least possible 
Class I utilization to such other source 
milk; 

(3) If the transferor or divertor han¬ 
dler received during the month other 
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source milk to be allocated pursuant to 
§ 1046.47(a) (10> or (11) or the cor¬ 
responding steps of § 1046.47(b), the skim 
milk or butterfat so transferred or di¬ 
verted, up to the total of the skim milk 
and butterfat, respectively, in such re¬ 
ceipts of other source milk, shall not be 
classified as Class I milk to a greater 
extent than would be the case if the other 
source milk had been received at the 
transferee or divertee plant; and 

(4) If a specified classification is not 
claimed by both handlers in the case of 
transfers or diversions by such a coopera¬ 
tive association, such skim milk and but¬ 
terfat shall be classified pro rata to the 
respective amounts remaining in each 
class at the pool plant of the transferee 
or divertee handler after making the as¬ 
signments pursuant to § 1046.47(a) (11) 
and the corresponding step of 
§ 1046.47(b), and after the assignment of 
milk for which a specified classification 
has been claimed pursuant to this para¬ 
graph. 

(b) Transfers and diversions to other 
order plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to an other 
order plant shall be classified in the fol¬ 
lowing manner. Such classification shall 
apply only to the skim milk or butter¬ 
fat that is in excess of any receipts at 
the pool plant from the other order plant 
of skim milk and butterfat, respectively, 
in fluid milk products and bulk fluid 
cream products, respectively, that are in 
the same category as described in sub- 
paragraph (1), (2). or (3) of this para¬ 
graph: 

(1) If transferred as packaged fluid 
milk products, classification shall be in 
the classes to which allocated as a fluid 
milk product under the other order; 

(2) If transferred in bulk form, classi¬ 
fication shall be in the classes to which 
allocated under the other order (includ¬ 
ing allocation under the conditions set 
forth in subparagraph (3) of this para¬ 
graph) ; 

(3) If the operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers or di¬ 
versions in bulk form shall be classified 
as Class n or Class HI milk to the ex¬ 
tent of such utilizations available for 
such classification pursuant to the allo¬ 
cation provisions of the other order; 

(4) If information concerning the 
classes to which such transfers or diver¬ 
sions were allocated under the other 
order is not available to the market ad¬ 
ministrator for the purpose of establish¬ 
ing classification under this paragraph, 
classification shall be as Class I, subject 
to adjustment when such information is 
available; 

(5) For purposes of this paragraph, if 
the other order provides for a different 
number of classes of utilization than is 
provided for under this part, skim milk 
or butterfat allocated to a class consist¬ 
ing primarily of fluid milk products shall 
be classified as Class I milk, and skim 
milk or butterfat allocated to the other 
classes shall be classified as Class III 
milk; and 


(6) If the form in which any fluid 
milk product that is transferred to an 
other order plant is not defined as a fluid 
milk product under such other order, 
classification under this paragraph shall 
be in accordance with the provisions of 
§§ 1046.41 through 1046.43. 

(c) Transfers to producer-handlers. 
Skim milk or butterfat transferred in 
the following forms from a pool plant 
to a producer-handler under this or any 
other Federal order shall be classified: 

(1) As Class I milk, if transferred in 
the form of a fluid milk product; and 

(2) In accordance with the utilization 
assigned to it, if transferred in the form 
of a bulk fluid cream product. For this 
purpose, the producer-handler’s utiliza¬ 
tion of skim milk and butterfat in each 
class, in series beginning with Class m, 
shall be assigned to the extent possible to 
his receipts of skim milk and butterfat, 
respectively, in bulk fluid cream products, 
pro rata to each source. 

(d) Transfers and diversions to other 
nonpool plants . Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to a nonpool 
plant that is not an other order plant or 
a producer-handler plant shall be classi¬ 
fied as Class I milk, subject to the 
following conditions: 

(1) If the transferor or divertor han¬ 
dler so requests and the conditions de¬ 
scribed in subdivisions (i) and (ii) of 
this subparagraph are met, transfers or 
diversions in bulk form shall be classified 
on the basis of the assignment of the 
nonpool plant’s utilization to its re¬ 
ceipts as set forth in subparagraphs (2) 
through (7) of this paragraph: 

(1) The transferor or divertor handler 
claims such classification in his report 
of receipts and utilization filed pursuant 
to § 1046.30 for the month within which 
such transaction occurred; and 

(ii) The nonpool plant operator main¬ 
tains books and records showing the 
utilization of all skim milk and butterfat 
received at such plant which are made 
available for verification purposes if 
requested by the market administrator; 

(2) Class I route disposition of the 
nonpool plant in the marketing area of 
each Federal milk order and transfers 
of packaged fluid milk products from 
such nonpool plant to plants fully regu¬ 
lated under such order shall be assigned 
to the extent possible: 

(i) First to receipts of packaged fluid 
milk products at such nonpool plant from 
pool plants; and 

(ii) Any remaining such route disposi¬ 
tion and transfers from the nonpool 
plant shall be assigned pro rata to any 
remaining unassigned receipts of pack¬ 
aged fluid milk products at such nonpool 
plant from other order plants; 

(3) Class I disposition from the non¬ 
pool plant of packaged fluid milk prod¬ 
ucts other than that described in sub- 
paragraph (2> of this paragraph shall 
be assigned pro rata to any receipts of 
packaged fluid milk products at such 
nonpool plant from pool plants and other 
order plants that remain unassigned 


after the assignment pursuant to sub- 
paragraph (2) of this paragraph: 

(4) Class I disposition of packaged 
fluid milk products described in subpara¬ 
graph (2) of this paragraph that was not 
assigned pursuant to such subparagraph 
and transfers of bulk fluid milk products 
from the nonpool plant to pool plants 
and other order plants, to the extent that 
such transfers and any remaining trans¬ 
fers of packaged fluid milk products to 
each such pool plant and other order 
plant exceed receipts of fluid milk prod¬ 
ucts from such plant and that such 
excess is allocated to Class I at the trans¬ 
feree plant, shall be assigned to the ex¬ 
tent possible: 

(i) First to receipts of fluid milk prod¬ 
ucts at such nonpool plant from pool 
plants that remain unassigned after the 
assignments pursuant to subparagraphs 
(2) and (3) of this paragraph; and 

(ii) Any remaining such Class I dis¬ 
position and transfers from the nonpool 
plant shall be assigned pro rata to any 
remaining unassigned receipts of fluid 
milk products at such nonpool plant 
from other order plants; 

(5) Any remaining unassigned Class I 
utilization at the nonpool plant shall be 
assigned to the extent possible: 

(i) First to such nonpool plant’s re¬ 
ceipts from dairy farmers who the mar¬ 
ket administrator determines constitute 
regular sources of bottling grade milk for 
such nonpool plant; and 

(ii) Any remaining unassigned Class 
I utilization shall be assigned to the non¬ 
pool plant’s receipts of bottling grade 
milk from plants not fully regulated 
under any Federal milk order; 

(6) Any remaining unassigned re¬ 
ceipts of fluid milk products and bulk 
fluid cream products at the nonpool plant 
from pool plants and other order plants 
shall be assigned pro rata to such re¬ 
maining unassigned receipts from each 
source in sequence to any Class HI uti¬ 
lization, then any Class n utilization, and 
then any remaining Class I utilization at 
the nonpool plant; and 

(7) In determining the nonpool plant’s 
utilization for purposes of this para¬ 
graph, any fluid milk products and bulk 
fluid cream products transferred from 
such nonpool plant to a plant not fully 
regulated under any Federal milk order 
shall be classified on the basis of the 
second plant’s utilization using the same 
assignment priorities at the second plant 
that are set forth in this paragraph. 

§ 1046.46 Classification of producer 
milk. 

Each month the market administrator 
shall determine the classification of pro¬ 
ducer milk in the following manner: 

(a) Correct for mathematical and 
other obvious errors all reports filed pur¬ 
suant to § 1046.30 and compute sepa¬ 
rately for each pool plant and for each 
cooperative association with respect to 
milk for which it is the handler pursu¬ 
ant to § 1046.8 (b) or (c) the pounds of 
skim milk and butterfat, respectively, in 
each class in accordance with §5 1046.40 
through 1046.45 and 1046.48. For pur¬ 
poses of this paragraph and § 1046.47, 
fluid cream products that are received 
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from another plant in packaged form 
and disposed of, or held in inventory, in 
the same container in which received 
shall not be included in a handler’s re¬ 
ceipts, inventory, or disposition unless 
such products become other source milk 
pursuant to § 1046.16 (b> or (c) ; 

(b) For each handler described in 
§ 1046.8(a), allocate in accordance with 
§ 1046.47 such handler’s receipts of skim 
milk and butterfat to his utilization of 
skim milk and butterfat in each class, 
subject to the following conditions: 

< 1 > If the handler is a cooperative as¬ 
sociation, such receipts and utilization 
shall not include any milk for which it 
is the handler pursuant to $ 1046.8 <b) 
or (c); and 

(2) If the handler operates two or 
more pool plants; such receipts and utili¬ 
zation shall be for all of his pool plants 
combined unless the handler requests in 
his reports filed pursuant to § 1046.30 
that the classification of producer milk 
be determined separately for each of his 
pool plants and he has no skim milk or 
butterfat that would be allocated under 
§ 1046.47(a) (10) or (11) or the corre¬ 
sponding steps of § 1046.47(b); and 
(c) The quantity of producer milk in 
each class shall be the following: 

(1) For each cooperative association 
with respect to milk for which it is the 
handler pursuant to § 1046.8 (b) or (c), 
the combined pounds of skim milk and 
butterfat in each class that were deter¬ 
mined pursuant to paragraph (a) of this 
section: and 

(2) For each handler described in 
§ 1046.8(a). the combined pounds of skim 
milk and butterfat remaining in each 
class after the computations pursuant 
to § 1046.47(a) (13) and the correspond¬ 
ing step of § 1046.47(b). 


§ JO 16.47 Alloraiion of receipt* to utili¬ 
zation. 

For the purpose of § 1046.46. a han¬ 
dler’s receipts shall be allocated to his 
utilization as follows: 

(a) Skim milk shall be allocated in the 
following manner: 

(1) Subtract from the total pounds of 
skim milk in Class III the pounds of skim 
milk classified as Class III milk pursuant 
to § 1046.43(g)(2); 

(2) Subtract from the total pounds of 
skim milk in Class I the pounds of skim 
milk in receipts of packaged fluid milk 
products from an unregulated supply 
Plant to the extent that an equivalent 
amount of skim milk disposed of to such 
Plant by handlers fully regulated under 
any Federal milk order is classified and 
q^ 1CC w as ^ ass 1 milk and is not used as 
an onset for any other payment obliga¬ 
tion under any order; 

m,iw Sub ‘ r f ct from the Pounds of skim 
nuik remaining in each class the pounds 

roiik in fluid milk products re- 
“ Packaged form from an other 
order plant, except that to be subtracted 
pursuant to subparagraph <6> <vl> of this 
Paragraph, as follows: 

»hl l) Prom aass milk, the lesser of 
;»L Pounds rern aining or 2 percent of 
such receipts; and 


<ii) From Class I milk, the remainder 
of such receipts; 

(4) With respect to a plant that was 
fully regulated in the immediately pre¬ 
ceding month under any Federal milk 
order providing for a similar allocation 
of beginning inventories of packaged 
fluid milk products: 

(i) Subtract from the remaining 
pounds of skim milk in Class I the 
pounds of skim milk in packaged fluid 
milk products that are in inventory at 
the beginning of the month; and 

( ii> Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 
in packaged fluid cream products that 
are in inventory at the beginning of the 
month; 

(5) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in other source milk 
(except that received in the form of a 
fluid milk product or a fluid cream prod¬ 
uct t that is added to, or used to produce 
any product specified in § 1046.42; 

(6> Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in each class, in series beginning 
with Class in, the pounds of skim milk 
in each of the following: 

(i) Other source milk (except that re¬ 
ceived in the form of a fluid milk prod¬ 
uct) that was not subtracted pursuant 
to subparagraph (5) of this paragraph; 

(U) Receipts of fluid milk products 
(except filled milk) for which bottling 
grade certification is not established; 

(iii) Receipts of fluid milk products 
from unidentified sources; 

(iv) Receipts of fluid rmlk products 
from a producer-handler as defined 
under this or any other Federal milk 
order; 

(v) Receipts of reconstituted skim 
milk in filled milk from an unregulated 
supply plant that were not subtracted 
pursuant to subparagraph (2) of this 
paragraph; and 

(vi) Receipts of reconstituted skim 
milk in filled milk from an other order 
plant that is regulated under any Federal 
milk order providing for individual- 
handler pooling, to the extent that re¬ 
constituted skim milk is allocated to 
Class I at the transferor plant; 

(7) Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in Class n and Class III, in 
sequence beginning with Class m. but 
not in excess of such quantities, the 
pounds of skim milk in each of the 
following: 

(i‘ Receipts of fluid milk products 
from an unregulated supply plant that 
were not subtracted pursuant to sub- 
paragraphs (2) and (6>(v> of this 
paragraph: 

(fl) For which the handler requests 
Class H or Class in classification; or 
(b) Which are in excess of the pounds 
of skim milk determined by multiplying 
the pounds of skim milk remaining in 
Class I by 1.25 and subtracting the sum 
of the pounds of skim milk in receipts of 
producer milk, milk from a cooperative 
association acting as a handler purs ui t 
to 5 1046.8(c), fluid milk products from 
pool plants of other handlers (or any 


pool plant if allocation is on an indi¬ 
vidual plant basis), and bulk fluid milk 
products from other order plants that 
were not subtracted pursuant to subpara¬ 
graph (6) (vi) of this paragraph; and 

(ii) Receipts of bulk fluid milk prod¬ 
ucts from an other order plant that are 
in excess of bulk fluid milk products 
transferred or diverted to such plant 
and that were not subtracted pursuant 
to subparagraph (6)(vi) of this para¬ 
graph, if Class n or Class in classifi¬ 
cation is requested by the operator of 
the other order plant and the handler; 

(8) Subtract from the pounds of skim 
milk remaining in each class, in series be¬ 
ginning with Class HI, the pounds of 
skim milk in inventory at the beginning 
of the month of fluid milk products and 
fluid cream products (and, for the first 
month that this subparagraph is effec¬ 
tive, sour cream and Grade A sour mix¬ 
tures) that were not subtracted pursuant 
to subparagraph (4) of this paragraph; 

(9) Add to the remaining pounds of 
skim milk in Class in the pounds sub¬ 
tracted pursuant to subparagraph (1) of 
this paragraph; 

(10) Subtract from the pounds of skim 
milk remaining in each class, pro rata to 
such quantities in Class I and in Class II 
and Class III combined, with the quantity 
prorated to Class n and Class in com¬ 
bined being subtracted first from Class 
in and then from Class II, the pounds 
of skim milk in receipts of fluid milk 
products from an unregulated supply 
plant that were not subtracted pursuant 
to subparagraphs (2), (6) (v), and (7) (i) 
of this paragraph and that were not off¬ 
set by transfers of fluid milk products 
to the same unregulated supply plant 
from which fluid milk products to be 
allocated at this step were received; 

(11) Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in each class the pounds of skim 
milk in receipts of bulk fluid milk prod¬ 
ucts from an other order plant that are 
in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to 
subparagraphs (6) (vi) and (7) (ii) of this 
paragraph: 

(i) From each class, in series begin¬ 
ning with Class III, the pounds deter¬ 
mined by multiplying the pounds of such 
net receipts by the larger of the per¬ 
centage of estimated combined Class II 
and Class III utilization of skim milk 
announced for the month by the market 
administrator pursuant to $ 1046.22(m) 
or the percentage that the combined 
Class II and Class IH utilization remain¬ 
ing is of the total remaining utilization 
of skim milk of the handler; and 

(ii) From Class I, the remainder of 
such receipts; 

(12) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in fluid milk products and 
bulk fluid cream products from pool 
plants of other handlers (or any pool 
plant if allocation is on an individual 
plant basis) and from a cooperative asso¬ 
ciation acting as a handler pursuant to 
§ 1046.8(c) according to the classifica- 
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tion of such products pursuant to 
51046.45(a); and 

(13) If the total pounds of skim milk 
remaining in all classes exceed the 
pounds of skim milk in producer milk, 
subtract such excess from the pounds of 
skim milk remaining in each class in 
series beginning with Class III. Any 
amount so subtracted shall be know as 
"overage”; and 

(b) Butterfat shall be allocated in ac¬ 
cordance with the procedure outlined for 
skim milk in paragraph (a) of this sec¬ 
tion. 

§ 1016.48 Responsibility of handlers 
and reclassification of milk. 

(a) All skim milk and butterfat shall 
be classified as Class I milk unless the 
handler who first receives such skim 
milk or butterfat proves to the market 
administrator that such skim milk or 
butterfat should be classified otherwise. 

(b) If verification by the market ad¬ 
ministrator discloses that the original 
classification of skim milk or butterfat 
was incorrect, such skim milk or butter¬ 
fat shall be reclassified. 

10. Section 1046.51 is revised as follows: 

§ 1046.51 Class prices. 

Subject to the provisions of §§ 1046.52 
and 1046.53, the class prices per hundred¬ 
weight for the month shall be as follows: 

(a) Class I price. The Class I price 
shall be the basic formula price for the 
preceding month plus $1.29, plus 20 cents. 

(b) Class II price. The Class II price 
shall be the basic formula price for the 
month plus 20 cents. 

(c) Class III price. The Class in price 
shall be the basic formula price for the 
month. 

11. Section 1046.52 is revised as 
follows: 

§ 1046.52 Butterfat differential. 

^ For milk containing more or less than 
3.5 percent butterfat, the class prices 
specified in § 1046.51 and the uniform 
price specified in § 1046.71 shall be in¬ 
creased or decreased, respectively, for 
each one-tenth percent butterfat varia¬ 
tion from 3.5 percent by an amount, 
rounded to the nearest one-tenth cent, 
that is equal to the Chicago butter price 
for the month multiplied by 0.115. 

12. Section 1046.53 is revised as 
follows: 

§ 1046.53 Location differentials to han¬ 
dlers. 

(a) For milk received from producers 
or from a cooperative association in its 
capacity as a handler pursuant to 
§ 1046.8(c) at a pool plant located 85 
miles or more from the city hall in 
Evansville, Ind., or Louisville, Lexington, 
Danville, Elizabethtown, or Madisonville, 
Ky., whichever is nearest, and classi¬ 
fied as Class I milk and eligible pursuant 
to paragraph (c) or (d) of this section 
for location adjustment, the Class I price 
specified in 5 1046.51(a) shall be reduced 
according to the location of such plant 
by 15 cents if such plant is less than 95 
miles from such city hall, and by an 
additional 1.5 cents for each 10 miles or 
fraction thereof that such distance ex¬ 
ceeds 95 miles. 


(b) In determining location adjust¬ 
ments pursuant to this section, mileage 
shall be based on the shortest hard- 
surfaced highway distance as determined 
by the market administrator. 

(c) If skim milk and butterfat are al¬ 
located on an individual plant basis pur¬ 
suant to § 1046.47, the quantity of milk 
received at the plant from producers, in¬ 
cluding receipts of a cooperative asso¬ 
ciation handler pursuant to § 1046.8(c) 
delivered to such plant, that shall be sub¬ 
ject to location adjustment shall be de¬ 
termined as follows: 

(1) From the total pounds of Class I 
skim milk and butterfat, respectively, at 
such plant subtract any beginning in¬ 
ventory and other source milk allocated 
to Class I pursuant to § 1046.47 (a> and 
(b) and any Class I transfers or di¬ 
versions to other pool plants; 

(2) The amount of Class I transfers 
or diversions from such plan to other 
pool plants that is eligible for a loca¬ 
tion adjustment shall be determined at 
the transferee or divertee plant as 
follows: 

(i) From the total pounds of Class I 
skim milk and butterfat, respectively, at 
such transferee or divertee plant (ex¬ 
cluding Class I transfers or diversions 
to other pool plants that are not eligible 
for location adjustment as determined 
at such other pool plants) subtract any 
beginning inventory and other source 
milk allocated to Class I pursuant to 
§ 1046.47 (a) and (b); 

(ii) From the remaining pounds of 
Class I skim milk and butterfat, re¬ 
spectively, subtract the skim milk and 
butterfat, respectively, in receipts at such 
transferee or divertee plant from pro¬ 
ducers and from cooperative associations 
acting as a handler pursuant to § 1046.- 
8(c>: 

(iii) Assign the remaining amount of 
Class I skim milk and butterfat to fluid 
milk products received by transfer or 
diversion from other pool plants in se¬ 
quence beginning with receipts from the 
plant having the highest Class I price; 
and 

(iv) The amount of Class I transfers 
and diversions eligible for location ad¬ 
justment at each transferor or divertor 
plant shall be the quantity assigned pur¬ 
suant to subdivision (iii) of this sub- 
paragraph or the quantity of Class I skim 
milk and butterfat transferred or di¬ 
verted from such plant to the transferee 
or divertee plant, whichever is less; and 

(3) The sum of the quantities deter¬ 
mined pursuant to subparagraphs (1) 
and (2) (iv) of this paragraph, or the 
total pounds of milk received at the plant 
from producers and from cooperative as¬ 
sociations acting as a handler pursuant 
to § 1046.8(c), whichever is less, shall 
be the total quantity of milk eligible for 
location adjustment at such plant. 

(d) If skim milk and butterfat are 
allocated on a system basis pursuant to 
§ 1046.47, the quantity of milk received 
at each plant from producers, including 
receipts of a cooperative association 
handler pursuant to § 1046.8(c) delivered 
to such plant, that shall be subject to 
any location adjustment applicable at 
such plant shall be determined as follows: 


(1) Assign to the skim milk and butter¬ 
fat, respectively, in the combined Class 
n and Class III utilization at each plant 
of the handler (excluding any such 
utilization at each plant based on trans¬ 
fers or diversions to other pool plants 
of the handler) any beginning inventory 
and other source milk receipts at such 
plant of the respective category allo¬ 
cated to such combined class uses pur¬ 
suant to each subparagraph of § 1046.- 
47(a) and the corresponding step of 
5 1046.47(b). If the same category of 
other source milk to be assigned to the 
combined Class II and Class III utiliza¬ 
tion was received at two or more plants 
of the handler, such other source milk 
shall be assigned first to the combined 
Class II and Class III utilization at the 
plant where the lowest Class I price ap¬ 
plies and then in sequence to such utili¬ 
zation at plants having the next higher 
Class I prices (excluding in each case 
utilization based on transfers or diver¬ 
sions to his other pool plants). To the 
extent that combined Class n and Class 
III utilization of beginning inventory 
and other source milk remains un- 
assigned, such remainder shall be as¬ 
signed first to the remaining combined 
Class II and Class III utilization at the 
plant where the lowest Class I price ap¬ 
plies and then in sequence to such utiliza¬ 
tion at plants having the next higher 
Class I prices; 

(2) From the total pounds of Class I 
skim milk and butterfat, respectively, at 
each plant of the handler (excluding 
transfers and diversions to his other pool 
plants and Class I transfers and diver¬ 
sions to pool plants of other handlers) 
subtract the pounds of skim milk and 
butterfat in the respective category of 
other source milk received and beginning 
inventory at such plant which exceed 
the quantities assigned to Class II and 
Class m utilization at such plant pur¬ 
suant to subparagraph (1) of this 
paragraph; 

(3) The amount of transfers and di¬ 
versions from each plant to other pool 
plants of the handler operating such 
plant and Class I transfers and diver¬ 
sions to pool plants of other handlers 
that are eligible for a location adjust¬ 
ment shall be determined at the trans¬ 
feree or divertee plant as follows: 

ii) To the pounds of Class I skim milk 
and butterfat, respectively, remaining at 
the transferee or divertee plant after the 
computation pursuant to subparagraph 
(2) of this paragraph add any Class I 
transfers and diversions from such plant 
to other pool plants that are eligible for 
location adjustmnt as determined at 
the plants to which such transfers and 
diversions were made, and then subtract 
the skim milk and butterfat, respectively, 
in receipts at such transferee plant from 
producers and from cooperative associa¬ 
tions acting as a handler pursuant to 
§ 1046.8(c); 

(ii) Assign the remaining amount of 
Class I skim milk and butterfat to fluid 
milk products received by transfer or 
diversion from other pool plants in se¬ 
quence beginning with receipts from the 
plant having the highest Class I price; 
and 
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(iii) The amount of Class I transfers 
and diversions eligible for location ad¬ 
justment at each transferor or divertor 
plant shall be the quantity assigned pur¬ 
suant to subdivision (ii) of this subpara¬ 
graph or the quantity of Class I skim 
milk and butterfat transferred or di¬ 
verted from such plant to the transferee 
or divertee plant, whichever is less; and 
(4) The sum of the quantities deter¬ 
mined pursuant to subparagraphs (2) 
and (3) (iii) of tills paragraph, or the 
total pounds of milk received at the plant 
from producers and from cooperative 
associations acting as a handler pursuant 
to § 1046.8(c), whichever is less, shall be 
the total quantity of milk eligible for 
location adjustment at such plant. 

(e) The Class I price applicable to 
other source milk shall be reduced at the 
rates set forth in paragraph (a) of this 
section, except that the adjusted Class I 
price shall not be less than the Class III 
price. 

13. In § 1046.61(b), subparagraph (2) 
is revised as follows: 

§ 1016.61 Plant* subject lo other Fed¬ 
eral orders. 


(b) • • • 

/2) Compute the value of the recon¬ 
stituted skim milk assigned in subpara¬ 
graph (1) of this paragraph to route 
disposition in this marketing area by 
multiplying the quantity of such skim 
mUk by the difference between the Class 
I price under this part that is applicable 
at the location of the other order plant 
(but not to be less than the Class HI 
price) and the Class in price. 

14. Section 1046.62 is revised as fol¬ 
lows: 

> 1046.62 Obligation of handler operat¬ 
ing a partially regulated distributing 
plant. 

Each handler who operates a partially 
regulated distributing plant shall pay on 
or before the 25th day after the end of 
the month to the market administrator 
for the producer-settlement fund the 
amount computed pursuant to paragraph 
<a> of this section. If the handler sub- 
Pursuant to §3 1046.30(b) and 
1046.31 the information necessary for 
making the computations, such handler 
may elect to pay in lieu of such payment 
tne amount computed pursuant to para¬ 
graph (b) of this section: 

(a) The payment under this para¬ 
graph shall be the amount resulting from 
the following computations; 

<V Determine the pounds of skim 
muk and butterfat, respectively, in the 
partially regulated distributing plant’s 
oute disposition in the marketing area: 

( . 2) Subtract the pounds of skim milk 
arid butterfat. respectively, received at 
Plant regulated distributing 

(i) As Class I milk from pool plants 
ana other order plants, except that sub- 

rxfU Cte SL under a simil ar provision of an¬ 
other Federal milk order: and 

« From another nonpool plant that 
s not an other order plant to the extent 
jat an equivalent amount of skim milk 
outterfat disposed of to such nonpool 


plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used 
as an offset for any other payment ob¬ 
ligation under any order; 

(3) Subtract the pounds of reconsti¬ 
tuted skim milk in the partially regulated 
distributing plant’s route disposition in 
the marketing area; 

(4) Combine the remaining pounds of 
skim milk and butterfat and multiply 
the total by the difference between the 
Class I price and the weighted average 
price, both prices to be applicable at the 
location of the partially regulated dis¬ 
tributing plant (but not to be less than 
the Class in price); and 

(5) Add the amount obtained from 
multiplying the pounds of reconstituted 
skim milk specified in subparagraph (3) 
of this paragraph by the difference be¬ 
tween the Class I price applicable at the 
location of the partially regulated dis¬ 
tributing plant (but not to be less than 
the Class III price) and the Class m 
price. 

(b) The payment under this para¬ 
graph shall be the amount resulting from 
the following computations: 

(1) Determine the obligation that 
would have been computed pursuant to 
§ 1046.70 for the partially regulated dis¬ 
tributing plant if the plant had been 
a pool plant, subject to the following 
modifications; 

(i) Fluid milk products and bulk fluid 
cream products received at the partially 
regulated distributing plant from a pool 
plant or an other order plant shall be 
allocated at the partially regulated dis¬ 
tributing plant to the same class in which 
such products were classified at the fully 
regulated plant; 

(ii) Fluid milk products and bulk 
fluid cream products transferred from 
the partially regulated distributing plant 
to a pool plant or an other order plant 
shall be classified at the partially regu¬ 
lated distributing plant in the class to 
which allocated at the fully regulated 
plant. Such transfers shall be allocated 
to the extent possible to those receipts 
at the partially regulated distributing 
plant from pool plants and other order 
plants that are classified in the corre¬ 
sponding class pursuant to subdivision 
(i) of this subparagraph. Any such trans¬ 
fers remaining after the above alloca¬ 
tion which are classified in Class I and 
on which an obligation is computed for 
the handler operating the partially regu¬ 
lated distributing plant pursuant to 
§ 1046.70 shall be priced at the uniform 
price (or at the weighted average price 
if such is provided) of the respective 
order regulating the handling of milk 
at the transferee plant, with such uni¬ 
form price adjusted to the location of the 
nonpool plant (but not to be less than 
the lowest class price of the respective 
order), except that transfers of recon¬ 
stituted skim milk in filled milk shall 
be priced at the lowest class price of the 
respective order; and 

(iii) If the operator of the partially 
regulated distributing plant so requests, 
in lieu of the obligation pursuant to 
§ 1046.70(f) and the credit specified in 
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§ 1046.84(b)(2), the obligation for such 
handler shall include a similar obliga¬ 
tion for each nonpool plant that is not 
an other order plant which serves as a 
supply plant for such partially regulated 
distributing plant by making shipments 
to the partially regulated distributing 
plant during the month equivalent to 
the requirements of § 1046.12 (b) or (c). 
subject to the following conditions: 

(a) The operator of the partially 
regulated distributing plant submits 
with his reports filed pursuant to 
§§ 1046.30(b) and 1046.31 similar reports 
for each such nonpool supply plant; 

< b) The operator of such nonpool sup¬ 
ply plant maintains books and records 
showing the utilization of all skim milk 
and butterfat received at such plant 
which are made available if requested 
by the market administrator for veri¬ 
fication purposes; and 

(c) The obligation for such nonpool 
supply plant shall be determined in the 
same manner prescribed for computing 
the obligation of such partially regulated 
distributing plant; and 

(2) From the obligation computed 
pursuant to subparagraph (1) of this 
paragraph, subtract: 

(i) The gross payments by the opera¬ 
tor of such partially regulated distribut¬ 
ing plant for bottling grade milk re¬ 
ceived at the plant during the month 
from dairy farmers; 

(ii) If subparagraph (X) <iii) of this 
paragraph applies, the gross payments 
by the operator of such nonpool supply 
plant for bottling grade milk received at 
the plant during the month from dairy 
farmers: and 

(iii) The payments by the operator of 
the partially regulated distributing plant 
to the producer-settlement fund of an¬ 
other under which such plant is also a 
partially regulated distributing plant and 
like payments by the operator of the 
nonpool supply plant if subparagraph 
(1) (iii) of this paragraph applies. 

15. Section 1046.70 is revised as 
follows: 

§ 1046.70 Computation of ike nei pool 
obligation of each handler. 

The monthly net pool obligation of 
each handler described in § 1046.8 (a), 

(b), and (c) shall be determined for 
such handler, or for each pool plant of 
such handler if the allocations pursuant 
to § 1046.47 are on an individual plant 
basis and the handler requests separate 
statements. Such obligation shall be a 
sum of money computed by the market 
administrator as follows: 

(a) Multiply the pounds of producer 
milk in each class determined pursuant 
to 3 1046.46 by the applicable class price 
and add the resulting amounts; 

(b) Add the amounts obtained from 
multiplying the pounds of overage sub¬ 
tracted from each class pursuant to 
§ 1046.47(a) (13) and the corresponding 
step of § 1046.47*b> by the resepective 
class price applicable at the location of 
the pool plant; 

(c) Add the amount obtained from 
multiplying the difference between the 
Class in price for the preceding month 
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and the Class I price applicable at the 
location of the pool plant or the Class II 
price, as the case may be. for the current 
month by the hundredweight of skim 
milk and butterfat subtracted from Class 
I and Class II pursuant to § 1046.47(a) 

(8) and the corresponding step of 
§ 1046.47(b); 

(d) Add the amount obtained from 

multiplying the difference between the 
Class I price applicable at the location 
of the pool plant and the Class III price 
by the hundredweight of skim milk and 
butterfat subtracted from Class I pur¬ 
suant to § 1046.47(a) (6) (i) through 

(iv) and the corresponding step of 
§ 1046.47(b), excluding receipts of bulk 
fluid cream products from an other order 
plant; 

(e) Add the amount obtained from 

multiplying the difference between the 
Class I price applicable at the location 
of the transferor plant and the Class in 
price by the hundredweight of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1046.47(a) (6) (v) and 

(vi) and the corresponding step of 
§ 1046.47(b); and 

(f) Add the amount obtained from 
multiplying the Class I price applicable 
at the location of the nearest nonpool 
plants from which an equivalent volume 
was received by the pounds of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1046.47(a) (10) and the 
corresponding step of § 1046.47(b), ex¬ 
cluding such skim milk and butterfat in 
receipts of bulk fluid milk products from 
an unregulated supply plant to the extent 
that an equivalent amount of skim milk 
or butterfat disposed of to such plant 
by handlers fully regulated under any 
Federal milk order is classified and priced 
as Class I milk and is not used as an 
offset for any other payment obligation 
under any order. 

16. Ip § 1047.71, paragraphs (c) and 
(e) (2) are revised as follows: 

§ 1046.71 Computation of weighted 
average and uniform price#. 

* ♦ * * * 

(c) Subtract, if the average butterfat 
content of the milk specified in para¬ 
graph (e) of this section is more than 
3.5 percent, or add, if such butterfat con¬ 
tent is less than 3.5 percent, the amount 
obtained by multiplying the amount by 
which the average butterfat content of 
such milk varies from 3.5 percent by the 
butterfat differential specified in 
§ 1046.52, and multiply the result by the 
total hundredweight of such milk; 

• • * • • 

(e) * * * 

(2) The total hundredweight for 
which a value is computed pursuant to 
§ 1046.70(f); 

• * ♦ • ♦ 

17. In § 1046.80. paragraphs (a) and 
(b) are revised as follows: 

§ 1046.80 Time and method of payment 
for producer milk. 

• * • ♦ • 

<a) On or before the last day of each 
month for milk received during the first 
15 days of the month from such pro- 
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ducer who has not discontinued delivery 
of milk to such handler, an amount com¬ 
puted at not less than the Class III price 
for the preceding month without deduc¬ 
tion for hauling; 

(b) On or before the 17th day after 
the end of each month for milk received 
from such producer during such month, 
an amount computed at not less than 
the uniform price per hundredweight for 
the month, as adjusted pursuant to 
§ 1046.52, and plus or minus adjustments 
for errors made in previous payments to 
such producer and less (1) the payment 
made pursuant to paragraph (a) of this 
section, (2) the location differential pur¬ 
suant to § 1046.82. (3) marketing service 
deductions pursuant to § 1046.87. and 
(4) proper deductions authorized by such 
producer which, in the case of a deduc¬ 
tion for hauling, shall be in writing and 
signed by such producer or, in the case 
of members of a cooperative association 
which is marketing the producer’s milk, 
by such association: 


(10) and the corresponding steps of 
§ 1046.47(b), except such other source 
milk on which no handler obligation ap¬ 
plies pursuant to § 1046.70(f); and 
(c) Class I milk disposed of on a route 
in the marketing area from a partially 
regulated distributing plant that exceeds 
the skim milk and butterfat subtracted 
pursuant to § 1046.62(a)(2). 


§ 1046.81 | Revoked 1 

18. Section 1046.81 is revoked. 

19. In § 1046.82, paragraph (b) is re¬ 
vised as follows: 

§ 1046.82 Location differential# to pro¬ 
ducer# and on nonpool milk. 

♦ • • • * 

(b) The weighted average price ap¬ 
plicable to other source milk shall be 
reduced at the rates set forth in 
§ 1046.53, except that the adjusted 
weighted average price shall not be less 
than the Class III price. 

20. In § 1046.84, paragraph (b) is re¬ 
vised as follows: 

§ 1046.84 Payments to the producer- 

settlement fund. 

* ♦ • * * 

(b) The sum of: 

(1) The value of such handler’s pro¬ 
ducer milk at the applicable uniform 
prices as adjusted by the butterfat and 
location differentials pursuant to 
§§ 1046.52 and 1046.82, respectively; and 

(2) The value at the weighted average 
price applicable at the location of the 
plants from which received of other 
source milk for which a value is com¬ 
puted pursuant to § 1046.70(f). 

21. Section 1046.88 is revised as 
follows: 

§ 1046.88 Expense of administration. 

As his pro rata share of the expense 
of administering the order, each han¬ 
dler, excluding a cooperative association 
in its capacity as a handler pursuant to 
§ 1046.8(c), shall pay to the market ad¬ 
ministrator on or before the 15th day 
after the end of the month 3 cents per 
hundredweight, or such lesser amount as 
the Secretary may prescribe, with re¬ 
spect to: 

(a> His producer milk (including such 
handler’s own production) and milk re¬ 
ceived from a cooperative association in 
its capacity as a handler pursuant to 
§ 1046.8(0 ; 

(b) Other source milk allocated to 
Class I pursuant to § 1046.37(a) (6) and 


PART 1049—MILK IN THE INDIANA 
MARKETING AREA 

1 . section 1049.11 is revised as fol¬ 
lows: 

§ 1049.11 Supply plant. 

“Supply plant” means a plant in which 
during the month some milk approved 
by any duly constituted health author¬ 
ity for fluid consumption in the market¬ 
ing area is assembled and shipped in 
bulk as milk or skim milk to a distribut¬ 
ing plant. . . „ 

2. Section 1049.15 is revised as follows. 

§ 1049.15 Fluid milk product. 

(a) Except as provided in paragraph 
(b) of this section, “fluid milk product” 
means: 

tl) Any of the following products in 
fluid or frozen form, including such prod¬ 
ucts that are flavored, cultured, modi¬ 
fied with added nonfat milk solids, con¬ 
centrated (if in a consumer-type pack¬ 
age), or reconstituted: Milk, skim milk, 
lowfat milk, milk drinks, eggnog, but¬ 
termilk, filled milk, and milk shake and 
ice milk mixes containing less than 20 
percent total solids; and 

<2) Any milk product in fluid or fro¬ 
zen form that is not specified in sub- 
paragraph (1) of this paragraph or in 
§ 1049.42 or § 1049.43(a) (1) through 

<8>, if it contains by weight at least 80 
percent water and 6.5 percent nonfat 
milk solids and less than 9 percent but¬ 
terfat and 20 percent total solids. 

(b) The term “fluid milk product” 
shall not include: 

(1) Evaporated or condensed milk or 
skim milk in plain or sweetened form, 
formulas especially prepared for infant 
feeding or dietary use that are packaged 
in hermetically sealed glass or all-metal 
containers, and any product that con¬ 
tains by weight less than 6.5 percent 
nonfat milk solids; and 

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of 
the quantity of skim milk in an equal 
volume of an unmodified product of the 
same nature and butterfat content. 

3. Section 1049.16 is revised as 
follows: 

§ 1049.16 Other source milk. 

“Other source milk” means all skim 
milk and butterfat contained in or rep¬ 
resented by: 

(a) Fluid milk products and bulk 
fluid cream products from any source 
other than producers, pool plants, and 
inventory at the beginning of the 
month; 

(b> Products (other than fluid milk 
products, bulk fluid cream products, and 
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cottage cheese) from any source (in¬ 
cluding those products produced at the 
plant) which are reprocessed, converted 
into, or combined with another product 
in the plant during the month; and 

(c) Any disappearance of any prod¬ 
uct < other than a fluid milk product or 
a bulk fluid cream product) that is in a 
form in which it may be converted into 
a Class I product and which is not other¬ 
wise accounted for under the order. 

4. Section 1049.17 is revised as follows: 


(o) Furnish to each handler operating 
a pool plant who has shipped fluid milk 
products or bulk fluid cream products to 
an other order plant the class to which 
such shipments were allocated by the 
market administrator of the other order 
on the basis of the report of the receiving 
handler, and, as necessary, any changes 
in such allocation arising from the veri¬ 
fication of such report. 

7. In § 1049.30(a), subparagraphs (2) 
and (5) are revised as follows: 


§ 1049.17 Route. 

“Route" means a delivery (including 
that custom-packaged for another per¬ 
son, disposition from a plant store or 
from a distribution point, and distribu¬ 
tion by a vendor or vending machine) 
of any fluid milk product classified as 
Class I milk pursuant to § 1049.41(a), 
other than a delivery in bulk form to any 
milk or filled milk processing plant. 

5. A new § 1049.20 is added as follows: 
§1019.20 Fluid cream product. 

“Fluid cream product" means cream 
or a mixture of cream and milk or skim 
milk containing 9 percent or more 
butterfat. 

6. In § 1049.27, paragraphs (j), (1) (1), 
(m), (n), and <o> are revised as follows: 
§ 1019.27 Duties. 

• • ♦ ♦ * 

<j) Publicly announce on or before: 

(1) The sixth day of each month, the 
Class I price for the current month pur¬ 
suant to § 1049.51(a); 

(2) The sixth day of each month, the 
Class n and Class III prices pursuant 
to § 1049.51 (b) and (c) and the but¬ 
terfat differential pursuant to § 1049.52, 
all for the preceding month; and 

(3) The 14th day after the end of each 
month, the uniform price pursuant to 
§ 1049.71; 

• * • , ♦ * 

( 1 ) • • ♦ 

<1> The amount and value of his milk 
vj clas s computed pursuant to 
^ 1049.46 and 1049.70, respectively; 


§ 1049.30 Report* of receipts and utili- 
zation. 


(a) * * * 

(2) Fluid milk products and bulk 
fluid cream products received by trans¬ 
fer or diversion from other pool plants: 
* • * * * 

(5) Inventories at the beginning and 
the end of the month of the following 
products, showing separately such inven¬ 
tories in bulk form and in packaged 
form: 

(i) Fluid milk products; and 

(ii) Fluid cream products except those 
received in packaged form from another 
plant; 


8. Sections 1049.40 through 1049.46 
are revoked and new' §§ 1049.40 through 
1049.48 are substituted therefor as 
follows; 

§ 1049.40 Classification of all *kiin milk 
and butterfat. 

All skim milk and butterfat to be re¬ 
ported by a handler pursuant to §§ 1049.- 
30 and 1049.31 shall be classified each 
month in accordance with §§ 1049.- 
41 through 1049.48. If any of the water 
contained in the milk from which a prod¬ 
uct is made is removed before the prod¬ 
uct is utilized or disposed of by a 
handler, the pounds of skim milk in such 
product that are to be considered under 
this part as used or disposed of by the 
handler shall be an amount equivalent to 
the nonfat milk solids contained in such 
product plus all of the water originally 
associated with such solids. 


<m) Whenever required for the pur 
Pose of allocating receipts from othe: 
Older plants pursuant to § 1049.47(aJ 
toe corresponding step o: 
§ 1049.47(b>, estimate and publicly an 
frounce utilization (to the neares 
lole percentage) in each class during 
of miik and butterfat 
in P rod ucer milk of all han- 
aiers. Such estimate shall be based upor 
tne most current available data and shali 
e ‘ lna l for such purpose; 
tra ( £i ^ e Pf rt the market adminis- 

sib]e*.« the . .other order, as soon as pos- 
ull i 7 «H fter , the report of receipts anc 
from T (? r month is received 
milk m-,^ an ? ler who has received fluid 

ucts from** 6 * 8 bulk fluid "earn prod- 
to JSP an ‘Other order plant, the class 

suanwo are allocated pur¬ 

port 5 * 049 47 Pursuant to such re- 
Mlocatw thereafter, any change in such 
cM* re<) uired to correct errors dis¬ 
closed in verification of such report; and 


§ 1049.41 (llass I milk. 

Except as provided in §5 1049.43. 1049 
45, and 1049.48, Class I milk shall be all 
skim milk and butterfat: 

(a) Disposed of in the form of a fluid 
milk product; 

(b> In inventory at the end of the 
month of packaged fluid milk products* 
and 

(c) Not specifically accounted for as 
Class II or Class III milk. 

§ 1049.42 Class II milk. 

Except as provided in §§ 1049.43, 1049 - 
45, and 1049.48, Class U milk shall be ail 
skim milk and butterfat: 

(a) Disposed of in the form of a fluid 
cream product; 

(b> Used to produce: 

(1) Yogurt, cottage cheese, creamed 
or partially creamed cottage cheese, sour 
cream, and any sour mixture of cream 
and milk or skim milk containing 9 per¬ 
cent or more butterfat; and 


(2) Any product containing 6 percent 
or more nonmilk fat (or oil) that re¬ 
sembles any product specified in para¬ 
graph (a) of this section and subpara¬ 
graph (1) of this paragraph; and 
(c) In inventory at the end of the 
month of packaged fluid cream products. 

§ 1049.43 Class in milk. 

Except as provided in §§ 1049.45 and 
1049.48. Class III milk shall be all skim 
milk and butterfat: 

(а) Used to produce; 

(1) Cheese (other than cottage cheese 
and creamed or partially creamed cottage 
cheese); 

(2) Butter, plastic cream, frozen 
cream, and anhydrous milkfat; 

(3) Any milk product in dry form; 

(4) Milkshake and ice milk mixes (or 
bases) containing 20 percent or more 
total solids, frozen desserts, and frozen 
dessert mixes: 

(5) Custards, puddings, and pancake 
mixes; 

(б) Formulas especially prepared for 
infant feeding or dietary use that are 
packaged in hermetically sealed glass or 
all-metal containers; 

(7) Evaporated or condensed milk or 
skim milk in plain or sweetened form 
that is in a consumer-type package, and 
any concentrated milk product in bulk, 
fluid form; 

(8) Any product containing 6 percent 
or more nonmilk fat (or oil) except those 
products specified In § 1049.42(b) (2); 
and 

(9) Any product that is not a fluid milk 
product and that is not specified in sub- 
paragraphs (1) through (8) of this para¬ 
graph or in § 1049.42; 

(b) In bulk fluid milk products and 
bulk fluid cream products disposed of 
to any commercial food processing estab¬ 
lishment (other than a milk or filled 
milk plant) at which food products 
(other than milk products and filled 
milk) are processed and at which there 
is no disposition of fluid milk products 
other than those received in consumer- 
type packages; 

(c) In inventory at the end of the 
month of bulk fluid milk products and 
bulk fluid cream products; 

(d) In fluid milk products and prod¬ 
ucts specified in § 1049.42 that are dis¬ 
posed of by a handler for animal feed; 

(e> In fluid milk products and prod¬ 
ucts specified in § 1049.42 that are 
dumped by a handler if the market ad¬ 
ministrator is notified of such dumping 
in advance and is given the opportunity 
to verify such disposition; 

(f) In skim milk represented by the 
nonfat milk solids added to a fluid milk 
product that is in excess of the quantity 
of such skim milk included within the 
fluid milk product definition pursuant to 
§ 1049.15; and 

(g) In shrinkage that is: 

(1) Assigned pursuant to § 1049.44<a> 
to the receipts specified in § 1049 44 (a > 
(2); and 

(2) Specified in § 1049.44 (b) and (c). 

§ 1049.44 Shrinkage. 

For purposes of classifying all skim 
milk and butterfat to be reported by a 
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handler pursuant to § 1049.30, the 
market administrator shall determine 
the following: 

(a) The total shrinkage of skim milk 
and butterfat, respectively, at each pool 
plant, which shall be assigned pro rata 
to: 

(1) The quantity of skim milk and 
butterfat, respectively, in the receipts 
specified in paragraph <b) (1) through 
(6) of this section on which shrinkage 
is allowed pursuant to such paragraph; 
and 

(2) The quantity of skim milk and 
butterfat, respectively, in receipts of 
other source milk in bulk fluid form, 
excluding any such receipts used in the 
computations pursuant to paragraph (b) 
(5) and (6) of this section; 

(b> The quantity of skim milk and 
butterfat, respectively, that was assigned 
pursuant to paragraph (a) of this section 
to the receipts specified in subparagraph 
(1) of such paragraph which is not in 
excess of: 

(1) Two percent of the skim milk and 
butterfat, respectively, in milk physi¬ 
cally received at such plant directly from 
producers (excluding that received by 
diversion from another pool plant); 

(2) Plus 1.5 percent of the skim milk 
and butterfat. respectively, in milk di¬ 
verted to such plant from another pool 
plant, except that if the plant operator 
receiving such milk purchases the milk 
on the basis of farm weights, the 
applicable percentage shall be 2 percent; 

(3) Plus 0.5 percent of the skim milk 
and butterfat, respectively, in producer 
milk diverted from such plant by the 
plant operator to another plant, except 
that if the operator of the other plant 
purchases such milk on the basis of farm 
weights, no shrinkage should be allowed; 

(4) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other pool plants; 

(5) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from other order 
plants, excluding the quantity for which 
Class II or Class III classification is re¬ 
quested by the operators of both plants; 

(6) Plus 1.5 percent of the skim milk 
and butterfat. respectively, in bulk fluid 
milk products received from unregulated 
supply plants, excluding the quantity for 
which Class II or Class III classification 
is requested by the handler; and 

(7) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products transferred to other 
plants; and 

(c) The quantity of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a coopera¬ 
tive association is the handler pursuant 
to § 1049.8(b), but not to exceed 0.5 per¬ 
cent of the skim milk and butterfat, re¬ 
spectively, in such milk. If the operator 
of the plant to which the milk is 
delivered purchases such milk on the 
basis of farm weights, no shrinkage shall 
be allowed. 


§ 1049.45 Classification of transfers and 
diversions. 

(a) Transfers and diversions to pool 
plants. Skim milk or butterfat trans¬ 
ferred or diverted in the form of a fluid 
milk product or a bulk fluid cream 
product from a pool plant to the pool 
plant of another handler (or to any pool 
plant if allocations pursuant to § 1049.47 
are on an individual plant basis) shall 
be classified as Class I milk unless the 
operators of both plants request the same 
classification in another class. The clas¬ 
sification of such transfers or diversions 
shall be subject to the following condi¬ 
tions: 

(1) The skim milk or butterfat clas¬ 
sified in each class shall be limited to the 
amount of skim milk and butterfat, re¬ 
spectively. remaining in such class at the 
transferee or divertee plant after the 
computations pursuant to § 1049.47(a) 
(11) and the corresponding step of 
§ 1049.47(b); 

(2) If the transferor or divertor plant 
received during the month other source 
milk to be allocated pursuant to § 1049.47 
(a) (6) or the corresponding step of 
§ 1049.47(b). the skim milk or butterfat 
so transferred or diverted shall be 
classified so as to allocate the least 
possible Class I utilization to such other 
source milk; and 

<3) If the transferor or divertor 
handler received during the month other 
source milk to be allocated pursuant to 
§ 1049.47(a) (10) or (11) or the cor¬ 
responding steps of § 1049.47(b). the 
skim milk or butterfat so transferred or 
diverted, up to the total of the skim milk 
and butterfat, respectively, in such re¬ 
ceipts of other source milk, shall not be 
classified as Class I milk to a greater 
extent than would be the case if the other 
source milk had been received at the 
transferee or divertee plant. 

(b) Transfers and diversions to other 
order plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to an other 
order plant shall be classified in the fol¬ 
lowing manner. Such classification shall 
apply only to the skim milk or butterfat 
that is in excess of any receipts at the 
pool plant from the other order plant of 
skim milk and butterfat. respectively, in 
fluid milk products and bulk fluid cream 
products, respectively, that are in the 
same category as described in subpara¬ 
graph (D, (2), or (3) of this paragraph: 

(1) If transferred as packaged fluid 
milk products, classification shall be in 
the classes to which allocated as a fluid 
milk product under the other order; 

(2) If transferred in bulk form, classi¬ 
fication shall be in the classes to which 
allocated under the other order (includ¬ 
ing allocation under the conditions set 
forth in subparagraph (3) of this 
paragraph); 

(3) If the operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers or di¬ 
versions in bulk form shall be classified 


as Class n or Class III milk to the extent 
of such utilizations available for such 
classification pursuant to the allocation 
provisions of the other order; 

(4) If information concerning the 
classes to which such transfers or diver¬ 
sions were allocated under the other 
order is not available to the market ad¬ 
ministrator for the purpose of establish¬ 
ing classification under this paragraph, 
classification shall be as Class I, subject 
to adjustment when such information is 
available; 

(5) For purposes of this paragraph, if 
the other order provides for a different 
number of classes of utilization than is 
provided for under this part, skim milk 
or butterfat allocated to a class consist¬ 
ing primarily of fluid milk products shall 
be classified as Class I milk, and skim 
milk or butterfat allocated to the other 
classes shall be classified as Class III 
milk: and 

(6) If the form in which any fluid milk 
product that is transferred to an other 
order plant is not defined as a fluid milk 
product under such other order, classifi¬ 
cation under this paragraph shall be in 
accordance with the provisions of 
§§ 1049.41 through 1049.43. 

(c) Transfers to producer-handlers. 
Skim milk or butterfat transferred in the 
following forms from a pool plant to a 
producer-handler under this or any other 
Federal order shall be classified: 

(1) As Class I milk, if transferred in 
the form of a fluid milk product: and 

(2) In accordance with the utilization 
assigned to it, if transferred in the form 
of a bulk fluid cream product. For this 
purpose, the producer-handler’s utiliza¬ 
tion of skim milk and butterfat in each 
class, in series beginning with Class in. 
shall be assigned to the extent possible to 
his receipts of skim milk and butterfat. 
respectively, in fculk fluid cream products, 
pro rata to each source. 

<d) Transfers and diversions to other 
nonpool plants.'Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to a nonpool 
plant that is not an other order plant or 
a producer-handler plant shall be classi¬ 
fied as Class I milk, subject to the fol¬ 
lowing conditions: 

(1) If the transferor or divertor han¬ 
dler so requests and the conditions de¬ 
scribed in subdivisions (1) and (ii) of 
this subparagraph are met. transfers or 
diversions in bulk form shall be classified 
on the basis of the assignment of the 
nonpool plant’s utilization to its receipts 
as set forth in subparagraphs (2) 
through (7) of this paragraph: 

(1) The transferor or divertor handler 
claims such classification in his report of 
receipts and utilization filed pursuant to 
§ 1049.30 for the month within which 
such transaction occurred; and 

(ii) The nonpool plant operator main¬ 
tains books and records showing the uti¬ 
lization of all skim milk and butterfat re¬ 
ceived at such plant which are made 
available for verification purposes if re¬ 
quested by the market administrator; 

(2) Class I route disposition of the 
nonpool plant in the marketing area of 
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each Federal milk order and transfers 
of packaged fluid milk products from 
such nonpool plant to plants fully regu¬ 
lated unde*.such order shall be assigned 
to the extent possible: 

<i) First to receipts of packaged fluid 
milk products at such nonpool plant 
from pool plants: and 
< ii) Any remaining such route disposi¬ 
tion and transfers from the nonpool 
plant shall be assigned pro rata to any 
remaining unassigned receipts of pack¬ 
aged fluid milk products at such nonpool 
plant from other order plants; 

(3) Class I disposition from the non- 
pool plant of packaged fluid milk prod¬ 
ucts other than that described in sub- 
paragraph (2) of this paragraph shall be 
assigned pro rata to any receipts of pack¬ 
aged fluid milk products at such nonpool 
plant from pool plants and other order 
plants that remain unassigned after the 
assignment pursuant to subparagraph 
(2) of this paragraph; 

<4) Class I disposition of packaged 
fluid milk products described in subpara¬ 
graph (2) of this paragraph that was 
not assigned pursuant to such subpara¬ 
graph and transfers of bulk fluid milk 
products from the nonpool plant to pool 
plants and other order plants, to the ex¬ 
tent that such transfers and any remain¬ 
ing transfers of packaged fluid milk prod¬ 
ucts to each such pool plant and other 
order plant exceed receipts of fluid milk 
products from such plant and that such 
excess is allocated to Class I at the trans¬ 
feree plant, shall be assigned to the ex¬ 
tent possible: 

<i> First to receipts of fluid milk prod¬ 
ucts at such nonpool plant from pool 
plants that remain unassigned after the 
assignments pursuant to subparagraphs 
<2> and (3) of this paragraph: and 

Any remain ing such Class I dis- 
posiuon and transfers from the nonpool 
Plant shall be assigned pro rata to any 
remaining unassigned receipts of fluid 
milk products at such nonpool plant from 
other order plants; 

> remaining unassigned Class I 
utilization at the nonpool plant shall be 
assigned to the extent possible: 

( i) First to such nonpool plant’s re- 
ceipts from dairy farmers who the mar¬ 
ket administrator determines constitute 

fn^ la u sources of bottli ng grade milk 
ioi such nonpool plant; and 

T it+*u A . ny remain tog unassigned Class 
, sbal * be assigned to the non- 

P lant ’ s receipts of bottling grade 
milk from plants not fully regulated un¬ 
der any Federal milk order; 

remain ^S unassigned receipts 
di fluid milk products and bulk fluid 
cream products at the nonpool plant 
nom pool plants and other order plants 
snafl be assigned pro rata to such re¬ 
maining unassigned receipts from each 
source in sequence to any Class in utili- 
then any Class II utilization, and 
a ^ ft any remaining Class I utilization 
at the nonpool plant; and 

uHiii? 1 de ^ ermining the nonpool plant’s 
1 ° n «° r . pur P oses of this para- 
any fluld 11111,1 Products and bulk 
snrh J? ream Products transferred from 
s «ch nonpool plant to a plant not fully 


regulated under any Federal milk order 
shall be classified on the basis of the sec¬ 
ond plant’s utilization using the same 
assignment priorities at the second plant 
that are set forth in this paragraph. 

§ 1019.46 C,la.s»i fixation of prod nrrr 
milk. 

Each month the market administrator 
shall determine the classification of pro¬ 
ducer milk in the following manner: 

fa) Correct for mathematical and 
other obvious errors all reports filed pur¬ 
suant to § 1049.30 and compute sep¬ 
arately for each pool plant and for each 
cooperative association with respect to 
milk for which it is the handler pursuant 
to 5 1049.8(b) the pounds of skim milk 
and butterfat, respectively, in each class 
in accordance with §5 1049.40 through 
1049.45 and 3 1049.48. For purposes of 
this paragraph and § 1049.47. fluid cream 
products that are received from another 
plant in packaged form and disposed of, 
or held in inventory, in the same con¬ 
tainer in which received shall not be 
included in a haiyiler’s receipts, inven¬ 
tory, or disposition unless such products 
become other source milk pursuant to 
3 1049.16 (b) or (c); 

(b) For each handler described in 
§ 1049.8(a), allocate in accordance with 
§ 1049.47 such handler’s receipts of skim 
milk and butterfat to his utilization of 
skim milk and butterfat in each class, 
subject to the following conditions: 

(1) If the handler is a cooperative as¬ 
sociation, such receipts and utilization 
shall not include any milk for which it 
is the handler pursuant to § 1049.8(b): 
and 

(2) If the handler operates two or 
more pool plants, such receipts and utili¬ 
zation shall be for all of his pool plants 
combined unless the handler requests 
in his reports filed pursuant to § 1049.30 
that the classification of producer milk 
be determined separately for each of his 
pool plants and he has no skim milk 
or butterfat that would be allocated un¬ 
der 3 1049.47(a) (10) or (11) or the 
corresponding steps of § 1049.47(b); and 

(c) The quantity of producer milk in 
each class shall be the following: 

(1) For each cooperative association 
with respect to milk for which it is the 
handler pursuant to 5 1049.8(b), the 
combined pounds of skim milk and but¬ 
terfat in each class that w T ere determined 
pursuant to paragraph (a> of this sec¬ 
tion; and 

(2) For each handler described in 
§ 1049.8(a), the combined pounds of 
skim milk and butterfat remaining in 
each class after the computations pur¬ 
suant to § 1049.47(a) (13) and the cor¬ 
responding step of 3 1049.47(b). 

§ 1049.47 Allocation of receipts to utili¬ 
zation. 

For the purpose of § 1049.46, a han¬ 
dler’s receipts shall be allocated to his 
utilization as follows: 

(a) Skim milk shall be allocated in the 
following manner: 

(1) Subtract from the total pounds of 
skim milk in Class III the pounds of 


skim milk classified as Class III milk 
pursuant to 5 1049.43(g)(2); 

(2) Subtract from the total pounds of 
skim milk in Class I the pounds of skim 
milk in receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used 
as an offset for any other payment ob¬ 
ligation under any order; 

<3) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in fluid milk products re¬ 
ceived in packaged form from an other 
order plant, except that to be subtracted 
pursuant to subparagraph (6)(vi) of 
this paragraph, as follows: 

(i) From Class III milk, the lesser of 
the pounds remaining or 2 percent of 
such receipts; and 

(ii) From Class I milk, the remainder 
of such receipts; 

(4) - With respect to a plant that was 
fully regulated in the immediately pre¬ 
ceding month under any Federal milk 
order providing for a similar allocation 
of beginning inventories of packaged 
fluid milk products: 

(i) Subtract from the remaining 
pounds of skim milk in Class I the pounds 
of skim milk in packaged fluid milk 
products that are in inventory at the 
beginning of the month; and 

(ii) Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 
in packaged fluid cream products that 
are in inventory at the beginning of the 
month; 

(5) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in other source 
milk (except that received in the form 
of a fluid milk product or a fluid cream 
product) that is added to. or used to 
produce, any product specified in 
§ 1049.42; 

(6) Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in each class, in series begin¬ 
ning with Class HI, the pounds of skim 
milk in each of the following: 

(i) Other source milk (except that re¬ 
ceived in the form of a fluid milk prod¬ 
uct) that was not subtracted pursuant 
to subparagraph (5) of this paragraph; 

(U) Receipts of fluid milk products 
(except filled milk) for which bottling 
grade certification is not established; 

(ill) Receipts of fluid milk products 
from unidentified sources; 

(iv) Receipts of fluid milk products 
from a producer-handler as defined un¬ 
der this or any other Federal milk order: 

(v) Receipts of reconstituted skim 
milk in filled milk from an unregulated 
supply plant that were not subtracted 
pursuant to subparagraph (2) of this 
paragraph; and 

(vi) Receipts of reconstituted skim 
milk in filled milk from another order 
plant that is regulated under any Fed¬ 
eral milk order providing for individual- 
handler pooling, to the extent that re¬ 
constituted skim milk is allocated to 
Class I at the transferor plant; 
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(7) Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in Class n and Class III, in 
sequence beginning with Class III, but 
not in excess of such quantities, the 
pounds of skim milk in each of the 
following: 

(i) Receipts of fluid milk products 
from an unregulated supply plant that 
were not subtracted pursuant to subpar¬ 
agraphs (2) and (6)(v) of this para¬ 
graph: 

(a) For which the handler requests 
Class II or Class III classification: or 
<b) Which are in excess of the pounds 
of skim milk determined by multiplying 
the pounds of skim milk remaining in 
Class I by 1.25 and subtracting the sum 
of the pounds of skim milk in receipts of 
producer milk, fluid milk products from 
pool plants of other handlers (or any pool 
plant if allocation is on an individual 
plant basis), and bulk fluid milk prod¬ 
ucts from other order plants that were 
not subtracted pursuant to subparagraph 
(6) (vi) of this paragraph; and 

(ii) Receipts of bulk fluid milk prod¬ 
ucts from an other order plant that are 
in excess of bulk fluid milk products 
transferred or diverted to such plant 
and that were not subtracted pursu¬ 
ant to subparagraph (6) (vi) of this par¬ 
agraph, if Class n or Class III classifi¬ 
cation is requested by the operator of 
the other order plant and the handler; 

(8) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class III. the pounds 
of skim milk in inventory at the begin¬ 
ning of the month of fluid milk prod¬ 
ucts and fluid cream products that 
were not subtracted pursuant to sub- 
paragraph (4) of this paragraph; 

(9) Add to the remaining pounds of 
skim milk in Class III the pounds sub¬ 
tracted pursuant to subparagraph (1) 
of this paragraph; 

(10) Subtract from the pounds of 
skim milk remaining in each class, pro 
rata to such quantities in Class I and in 
Class II and Class III combined, with 
the quantity prorated to Class II and 
Class III combined being subtracted first 
from Class III and then from Class II, the 
pounds of skim milk in receipts of fluid 
milk products from an unregulated sup¬ 
ply plant that were not subtracted pur¬ 
suant to subparagraphs (2). (6) (v), and 
(7) (i) of this paragraph and were not 
offset by transfers of fluid milk products 
to the same unregulated supply plant 
from which fluid milk products to be 
allocated at this step were received; 

(11) Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in each class the pounds of skim 
milk in receipts of bulk fluid milk prod¬ 
ucts from an other order plant that 
are in excess of bulk fluid milk products 
transferred or diverted to such plant 
and that were not subtracted pursuant 
to subparagraphs (6) (vi) and (7) (ii) 
of this paragraph: 

(i) From each class, in series begin¬ 
ning with Class HI, the pounds deter¬ 
mined by multiplying the pounds of such 
net receipts by the larger of the per¬ 


centage of estimated combined Class II 
and Class HI utilization of skim milk 
announced for the month by the market 
administrator pursuant to § 1049.27(m) 
or the percentage that the combined 
Class II and Class III utilization remain¬ 
ing is of the total remaining utilization 
of skim milk of the handler; and 

(11) From Class I, the remainder of 
such receipts; 

(12) Subtract from the pounds of 
skim milk remaining in each class the 
pounds of skim milk in fluid milk prod¬ 
ucts and bulk fluid cream products from 
pool plants of other handlers (or any pool 
plant if allocation is on an individual 
plant basis) according to the classifica¬ 
tion of such products pursuant to 
§ 1049.45 < a): and 

(13) If the total pounds of skim milk 
remaining in all classes exceed the 
pounds of skim milk in producer milk, 
subtract such excess from the pounds of 
skim milk remaining in each class in 
series beginning with Class III. Any 
amount so subtracted shall be known as 
“overage”; and 

(b) Butterfat shall be allocated in 
accordance with the procedure outlined 
for skim milk in paragraph (a) of this 
section. 

§ 1049.48 Responsibility of handler® 
and reclassification of milk. 

(a) All skim milk and butterfat shall 
be classified as Class I milk unless the 
handler who first receives such skim milk 
or butterfat proves to the market admin¬ 
istrator that such skim milk or butterfat 
should be classified otherwise. 

<b) If verification by the market ad¬ 
ministrator discloses that the original 
classification of skim milk or butterfat 
was incorrect, such skim milk or butter¬ 
fat shall be reclassified. 

9. Section 1049.51 is revised as follows: 

§ 1049.51 Class prices. 

Subject to the provisions of §§ 1049.52 
and 1049.53, the class prices per hundred¬ 
weight for the month shall be as follows: 

(a) Class I price. The Class I price 
shall be the basic formula price for the 
preceding month plus $1.27, plus 20 
cents. 

(b) Class II price. The Class n price 
shall be the basic formula price for the 
month plus 20 cents. 

(c) Class III price. The Class III price 
shall be the basic formula price for the 
month. 

10. Section 1049.52 is revised as 
follows: 

§ 1049.52 Butterfat differential. 

For milk containing more or less than 
3.5 percent butterfat, the class prices 
specified in § 1049.51 and the uniform 
price specified in § 1049.71 shall be in¬ 
creased or decreased, respectively, for 
each one-tenth percent butterfat varia¬ 
tion from 3.5 percent by an amount, 
rounded to the nearest one-tenth cent, 
that is equal to the butter price for the 
month multiplied by 0.115. 

11. Section 1049.53 is revised as 
follows: 


§ 1049.53 Isolation adjustments to han¬ 
dler®, 

(a) For producer milk received at a 
pool plant which is classified as Class I 
milk and eligible pursuant to paragraph 
(b) or (c) of this section for location 
adjustment, the Class I price specified in 
§ 1049.51(a) shall be reduced according 
to the location of such plant by the appli¬ 
cable amount set forth below: 

(1) At any plant located within: 

Rate of 
adjustment 
per hundred¬ 
weight {cents) 

(l) The State of Ohio or any Indiana 
county not specifically named in sub¬ 
divisions (ii) through (Iv) of this 

subparagraph - 0 

(ii) Any of the Indiana counties of 
Adams. Allen, Blackford, Cass, Carroll, 

De Kalb, Huntington, Jay. La Grange, 
Miami, Noble. Steuben, Wabash, Wells, 

White, and Whitley..— 4 

(1U) Any of the Indiana counties of 
Benton, Elkhart, Fulton, Jasper. Kos¬ 
ciusko, Marshall. Newton, Pulaski, and 
St. Joseph, and the Michigan counties 

of Berrien and Cass- 8 

(lv) Any of the Indiana counties of 
Lake, La Porte. Porter, and Starke— 12 

(2) For any plant located outside the 
area specified in subparagraph (1) of 
this paragraph, the applicable amount 
shall be 1.5 cents for each 10 miles or 
fraction thereof that such plant is from 
the nearest of the Monument Circle in 
Indianapolis or the main post offices of 
Fort Wayne. South Bend, or Valparaiso, 
all in Indiana, plus the location adjust¬ 
ment applicable at such nearest point 
pursuant to subparagraph (1) of this 
paragraph; and 

(3> In determining location adjust¬ 
ments, mileage shall be based on the 
shortest hard-surfaced highway dis¬ 
tance as determined by the market 
administrator. 

<b) If skim milk and butterfat are 
allocated on an individual plant basis 
pursuant to § 1049.47. the quantity of 
milk received at the plant that shall be 
subject to location adjustment shall be 
determined as follows. In applying the 
following rules, diversions to pool plants 
pursuant to § 1049.14(c) shall be treated 
the same as producer milk at the divertee 
plant and shall be excluded from receipts 
at the divertor plant, except that in the 
case of diversions to a pool plant located 
in the marketing area or to a pool plant 
at which the location adjustment is zero 
such diversions shall be treated the same 
as a transfer from the divertor plant to 
the plant to which diverted; 

(1) From the total pounds of Class I 
skim milk and butterfat, respectively, at 
such plant subtract any beginning in¬ 
ventory and other source milk allocated 
to Class I pursuant to § 1049.47 (a) and 

(b) and any Class I transfers to other 
pool plants; 

(2) The amount of Class I transfers 
from such plant to other pool plants that 
is eligible for a location adjustment shall 
be determined at the transferee plant as 
follows: 

(i) From the total pounds of Class I 
skim milk and butterfat, respectively, m 
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such transferee plant (excluding Class I 
transfers to other pool plants that are 
not eligible for location adjustment as 
determined at such other pool plants) 
subtract any beginning inventory and 
other source milk allocated to Class I 
pursuant to § 1049.47 (a) and (b); 

<ii) Prom the remaining pounds of 
Class I skim milk and butterfat, respec¬ 
tively. subtract the skim milk and butter- 
fat, respectively, in receipts at such 
transferee plant of producer milk; 

(iii) Assign the remaining amount of 
Class I skim milk and butterfat to fluid 
milk products received by transfer from 
other pool plants in sequence beginning 
with receipts from the plant having the 
highest Class I price; and 
<iv) The amount of Class I transfers 
eligible for location adjustment at each 
transferor plant shall be the quantity 
assigned pursuant to subdivision (iii) of 
this subparagraph or the quantity of 
Class I skim milk and butterfat trans¬ 
ferred from such plant to the transferee 
plant, whichever is less; and 
<3) The sum of the quantities deter¬ 
mined pursuant to subparagraphs (1) 
and (2) (iv) of this paragraph, or the 
total pounds of milk received at the 
plant as producer milk, whichever is less, 
shall be the total quantity of milk eligible 
for location adjustment at such plant. 

(c) If skim milk and butterfat are 
allocated on a system basis pursuant to 
§ 1049.47, the quantity of milk received 
at each plant as producer milk that shall 
be subject to any location adjustment 
applicable at such plant shall be deter¬ 
mined as follows: 


(1) Assign to the skim milk and but¬ 
terfat. respectively, in the combined 
Class n and Class in utilization at each 
plant of the handler (excluding any such 
utilization at each plant based on trans¬ 
fers to other pool plants of the handler) 
any beginning inventory and other source 
milk receipts at such plant of the re¬ 
spective category allocated to such com¬ 
bined class uses pursuant to each sub- 
paragraph of § 1049.47(a) and the cor¬ 
responding step of § 1049.47(b). If the 
same category of other source milk to 
be assigned to the combined Class n and 
Class in utilization was received at two 
or more plants of the handler, such other 
source milk shall be assigned first to the 
combined Class n and Class III utiliza¬ 
tion at the plant where the lowest Class 
i price applies and then in sequence to 
such utilization at plants having the next 
nigher Class I prices (excluding in each 
case utilization based on transfers to his 
other pool plants). To the extent that 
combined Class n and Class in utiliza¬ 
tion of beginning inventory and other 
source milk remains unassigned, such re¬ 
mainder shall be assigned first to the 
remaining ? ombi ned Class II and Class 
i u tilization at the plant where the 
lowest Class I price applies and then in 
& such utilization at plants 
naving the next higher Class I prices; 

-Jj" total pounds of Class I 

efoh m , ilk and butterfat, respectively, at 
Plant of the handler (excluding 
Cia« f T r f 10 °ther pool plants and 
ass 1 transfers to pool plants of other 
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handlers) subtract the pounds of skim 
milk and butterfat in the respective 
category of other source milk received 
and beginning inventory at such plant 
which exceed the quantities assigned to 
Class II and Class in utilization at such 
plant pursuant to subparagraph (l) of 
this paragraph; 

(3) The amount of transfers from each 
plant to other pool plants of the handler 
operating such plant and Class I trans¬ 
fers to pool plants of other handlers that 
are eligible for a location adjustment 
shall be determined at the transferee 
plant as follows: 

(i) To the pounds of Class I skim milk 
and butterfat, respectively, remaining at 
the transferee plant after the computa¬ 
tion pursuant to subparagraph (2) of 
this paragraph add any Class I transfers 
from such plant to other pool plants that 
are eligible for location adjustment as 
determined at the plants to which such 
transfers were made, and then subtract 
the skim milk and butterfat, respectively, 
in receipts at such transferee plant of 
producer milk; 

(ii) Assign the remaining amount of 
Class I skim milk and butterfat to fluid 
milk products received by transfer from 
other pool plants in sequence beginning 
with receipts from the plant having the 
highest Class I price; and 

(iii) The amount of Class I transfers 
eligible for location adjustment at each 
transferor plant shall be the quantity 
assigned pursuant to subdivision (ii) of 
this subparagraph or the quantity of 
Class I skim milk and butterfat trans¬ 
ferred from such plant to the transferee 
plant, whichever is less; and 

(4) The sum of the quantities deter¬ 
mined pursuant to subparagraphs (2) 
and (3) (iii) of this paragraph, or the 
total pounds of milk received at the plant 
as producer milk, whichever is less, shall 
be the total quantity of milk eligible for 
location adjustment at such plant. 

(d> The Class I price applicable to 
other source milk shall be reduced at 
the rates set forth in paragraph (a) of 
this section, except that the adjusted 
Class I price shall not be less than the 
Class III price. 

12. In § 1049.61(e), subparagraph (2) 
is revised as follows; 

§ 1019.61 Plant* subject to other Fed¬ 
eral orders. 


(e) • • ♦ 

(2) Compute the value of the recon¬ 
stituted skim milk assigned in subpara¬ 
graph (1) of this paragraph to route dis¬ 
position in this marketing area by 
multiplying the quantity of such skim 
milk by the difference between the Class 
I price under this part that is applicable 
at the location of the other order plant 
(but not to be less than the Class III 
price) and the Class III price. 

13. Sectiqp 1049.62 is revised as 
follows; 

§ 1049.62 Obligation of handler operat¬ 
ing a partially regulated distributing 
plant. 

Each handler who operates a partially 
regulated distributing plant shall pay on 
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or before the 25th day after the end of 
the month to the market administrator 
for the producer-settlement fund the 
amount computed pursuant to para¬ 
graph (a) of this section. If the handler 
submits pursuant to §§ 1049.31(b) and 
1049.32(b) the information necessary 
for making the computations, such 
handler may elect to pay in lieu of such 
payment the amount computed pursuant 
to paragraph (b) of this section: 

(a) The payment under this para¬ 
graph shall be the amount resulting from 
the following computations: 

(1) Determine the pounds of skim 
milk and butterfat, respectively, in the 
partially regulated distributing plant’s 
route disposition in the marketing area; 

(2) Subtract the pounds of skim milk 
and butterfat, respectively, received at 
the partially regulated distributing 
plant: 

(i) As Class I milk from pool plants 
and other order plants, except that sub¬ 
tracted under a similar provision of an¬ 
other Federal milk order; and 

(ii) From another nonpool plant that 
is not an other order plant to the extent 
that an equivalent amount of skim milk 
or butterfat disposed of to such nonpool 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment obliga¬ 
tion under any order; 

(3) Subtract the pounds of recon¬ 
stituted skim milk in the partially regu¬ 
lated distributing plant’s route 
disposition in the marketing area; 

(4) Combine the remaining pounds of 
skim milk and butterfat and multiply 
the total by the difference between the 
Class I price and the weighted average 
price, both prices to be applicable at 
at the location of the partially regulated 
distributing plant (but not to be less 
than the Class III price); and 

(5) Add the amount obtained from 
multiplying the pounds of reconstituted 
skim milk specified in subparagraph (3) 
of this paragraph by the difference be¬ 
tween the Class I price applicable at 
the location of the partially regulated 
distributing plant (but not to be less 
than the Class III price) and the Class 
in price. 

<b> The payment under this paragraph 
shall be the amount resulting from the 
following computations: 

(1) Determine the obligation that 
would have been computed pursuant to 
§ 1049.70 for the partially regulated 
distributing plant if the plant had been 
a pool plant, subject to the following 
modifications: 

(i) Fluid milk products and bulk fluid 
cream products received at the partially 
regulated distributing plant from a pool 
plant or an other order plant shall be 
allocated at the partially regulated dis¬ 
tributing plant to the same class in which 
such products were classified at the fully 
regulated plant; 

(ii) Fluid milk products and bulk fluid 
cream products transferred from the par¬ 
tially regulated distributing plant to a 
pool plant or an other order plant shall 
be classified at the partially regulated 
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distributing plant in the class to which 
allocated at the fully regulated plant. 
Such transfers shall be allocated to the 
extent possible to those receipts at the 
partially regulated distributing plant 
from pool plants and other order plants 
that are classified in the corresponding 
class pursuant to subdivision (i) of this 
subparagraph. Any such transfers re¬ 
maining after the above allocation 
which are classified in Class I and on 
which an obligation is computed for the 
handler operating the partially regulated 
distributing plant pursuant to 5 1049.70 
shall be priced at the uniform price (or 
at the weighted average price if such is 
provided) of the respective order regulat¬ 
ing the handling of milk at the trans¬ 
feree plant, with such uniform price ad¬ 
justed to the location of the nonpool 
plant (but not to be less than the lowest 
class price of the respective order), ex¬ 
cept that transfers of reconstituted skim 
milk in filled milk shall be priced at the 
lowest class price of the respective order; 
and 

(iii) if the operator of the partially 
regulated distributing plant so requests, 
in lieu of the obligation pursuant to 
§ 1049.70(f) and the credit specified in 
§ 1049.82(b)(2), the obligation for such 
handler shall include a similar obligation 
for each nonpool plant that is not an 
other order plant which serves as a sup¬ 
ply plant for such partially regulated dis¬ 
tributing plant by making shipments to 
the partially regulated distributing plant 
during the month equivalent to the re¬ 
quirements of § 1049.12(b), subject to 
the following conditions: 

(a) The operator of the partially regu¬ 
lated distributing plant submits with his 
reports filed pursuant to §§ 1049.31(b) 
and 1049.32(b) similar reports for each 
such nonpool supply plant; 

(b) The operator of such nonpool sup¬ 
ply plant maintains books and records 
showing the utilization of all skim milk 
and butterfat received at such plant 
which are made available if requested by 
the market administrator for verification 
purposes; and 

(c) The obligation for such nonpool 
supply plant shall be determined in the 
same manner prescribed for computing 
the obligation of such partially regulated 
distributingplant; and 

(2) Prom the obligation computed 
pursuant to subparagraph (1) of this 
paragraph, subtract: 

(i) The gross payments by the opera¬ 
tor of such partially regulated distrib¬ 
uting plant for bottling grade milk re¬ 
ceived at the plant during the month 
from dairy farmers; 

(ii) If subparagraph (l)(iii) of this 
paragraph applies, the gross payments 
by the operator of such nonpool supply 
plant for bottling grade milk received 
at the plant during the month from dairy 
farmers; and 

(iii) The payments by the operator 
of the partially regulated distributing 
plant to the producer-settlement fund of 
another order under which such plant is 
also a partially regulated distributing 
plant and like payments by the operator 


of the nonpool supply plant if subpara¬ 
graph (1) (iii) of tills paragraph applies. 

14. Section 1049.70 is revised as 
follows: 

§ 1049.70 Computation of the net pool 
obligation of each handler. 

The monthly net pool obligation of 
each handler described in § 1049.8 (a) 
and (b) shall be determined for such 
handler, or for each pool plant of such 
handler if the allocations pursuant to 
§ 1049.47 are on an individual plant basis 
and the handler requests separate state¬ 
ments. Such obligation shall be a sum 
of money computed by the market ad¬ 
ministrator as follows: 

(a) Multiply the pounds of producer 
milk in each class determined pursuant 
to § 1049.46 by the applicable class price 
and add the resulting amounts; 

(b) Add the amounts obtained from 
multiplying the pounds of overage sub¬ 
tracted from each class pursuant to 
§ 1049.47(a) (13) and the corresponding 
step of 5 1049.47(b) by the respective 
class price applicable at the location of 
the pool plant; 

(c) Add the amount obtained from 
multiplying the difference between the 
Class m price for the preceding month 
and the Class I price applicable at the 
location of the pool plant or the Class II 
price, as the case may be, for the cur¬ 
rent month by the hundredweight of 
skim milk and butterfat subtracted from 
Class I and Class n pursuant to 5 1049.47 

(a) (8) and the corresponding step of 
§ 1049.47(b); 

(d) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the pool plant and the Class in price 
by the hundredweight of skim milk and 
butterfat subtracted from Class I pursu¬ 
ant to 5 1049.47(a)(6) (i) through (iv) 
and the corresponding step of § 1049.47 

(b) , excluding receipts of bulk fluid 
cream products from an other order 
plant; 

(e) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the transferor plant and the Class m 
price by the hundredweight of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1049.47(a) (6) (v) and (vi) 
and the corresponding step of § 1049.47 
(b); and 

(f) Add the amount obtained from 
multiplying the Class I price applicable 
at the location of the nearest nonpool 
plants from which an equivalent volume 
was received by the pounds of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1049.47(a) (10) and the 
corresponding step of § 1049.47(b), ex¬ 
cluding such skim milk and butterfat in 
receipts of bulk fluid milk products from 
an unregulated supply plant to the ex¬ 
tent that an equivalent amount of skim 
milk or butterfat disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment obliga¬ 
tion under any order. 


15. In § 1049.71, paragraphs (c) and 
(e)(2) are revised as follows: 

§ 1049.71 Computation of uniform 
prices. 

* • • • • 

(c) Subtract, if the average butterfat 
content of the milk specified in para¬ 
graph (e) of this section is more than 
3.5 percent, or add, if such butterfat con¬ 
tent is less than 3.5 percent, the amount 
obtained by multiplying the amount by 
which the average butterfat content of 
such milk varies from 3.5 percent by the 
butterfat differential specified in 
§ 1049.52, and multiply the result by the 
total hundredweight of such milk; 

* * • • • 

(e) * * * , . . 

(2) The total hundredweight for 
which a value is computed pursuant to 
§ 1049.70(f); 

* * * • • 

§ 1049.72 [Revoked] 

16. Section 1049.72 is revoked. 

17. In 5 1049.73, paragraph (b) is re¬ 
vised as follows: 

§ 1049.73 Location differentials to pro¬ 
ducers and on nonpool milk. 

• * * • • 

(b) The weighted average price appli¬ 
cable to other source milk shall be re¬ 
duced at the rates set forth in § 1049.53, 
except that the adjusted weighted aver¬ 
age price shall not be less than the Class 
m Price. 

18. In § 1049.80(a), subparagraphs (1) 
and (2) are revised as follows: 

§ 1049.80 Time and method of payment. 

(a) • • * 

(1) On or before the last day of each 
month, for producer milk received dur¬ 
ing the first 15 days of the month at not 
less than the Class m price for the pre¬ 
ceding month: and 

(2) On or before the 18th day after 
the end of each month, for each hun¬ 
dredweight of producer milk received 
during such month, an amount com¬ 
puted at not less than the uniform price 
adjusted pursuant to §5 1049.52, 1049.73. 
and 1049.85. less any payment made 
pursuant to subparagraph (1) of this 
paragraph. If by such date the handler 
has not received full payment from the 
market administrator pursuant to 
§ 1049.83 for such month, he may re¬ 
duce pro rata his payments to producers 
by not more than the amount of such 
underpayment. Payment to producers 
shall be completed thereafter not later 
than the date for making payments pur¬ 
suant to this paragraph next following 
receipt of the balance due from the mar¬ 
ket administrator. 

» • • • • 

19. In § 1049.82(b), subparagraph (2) 
is revised as follows: 

§ 1049.82 Payments to tlie producer- 
settlement fund. 

• • • • • 

(b) * * • 

(2) The value at the weighted aver¬ 
age price applicable at the location of 


FEDERAL REGISTER, VOL. 36, NO. 113—FRIDAY, JUNE 11, 1971 







PROPOSED RULE MAKING 


11393 


the plants from which received of other 
source milk for which a value is com¬ 
puted pursuant to i 1049.70(f). 

20. Section 1049.86 is revised as fol¬ 
lows: 

§ 1049.86 Expense of administration. 

As his pro rata share of the expense of 
administering the order, each handler 
shall pay to the market administrator on 
or before the 15th day after the end of 
the month 4 cents per hundredweight, 
or such lesser amount as the Secretary 
may prescribe, with respect to: 

(a) His producer milk (including 
such handler’s own farm production); 

(b) Other source milk allocated to 
Class I pursuant to § 1049.47(a) (6) and 
f 1 , 0 * a ^ d , the corresponding steps of 
5 1049.47(b), except such other source 
milk on which no handler obligation ap¬ 
plies pursuant to § 1049.70(f); and 

(c) Class 1 milk disposed of on a 
route in the marketing area from a par¬ 
tially regulated distributing plant that 
exceeds the skim milk and butterfat sub¬ 
tracted pursuant to § 1049.62(a)(2) 


PART 1050—MILK IN THE CENTRAL 

ILLINOIS MARKETING AREA 

1. In § 1050.14. paragraph (a)(2) and 
the introductory text of paragraph (c) 
are revised as follows: 

§ 1030.14 Producer milk. 

* • • . 

(a) * • • 

<2) By a cooperative association as a 
handler pursuant to § 1050.9(d) but 
*hich is not delivered to a pool plant 
°l a f 10ther handler and constitutes 
shrinkage pursuant to § 1050.44(c) or as 
Class I shrinkage; 

* • • • . 

<c) Diverted from a pool plant to a 
nonpool plant that is not an other order 
Plant or to a nonpool plant that is an 
other order plant if diverted as Class II 

milk ’ subiect 60 the condi¬ 
tions of this paragraph. For pricing pur¬ 
poses, milk so diverted shall be deemed 
to be received at the plant from which 
diverted, unless the plant to which the 
milk is diverted is located more than 
tii f r°m the city hall in Peoria, 

„*• ," y the shortest highway distance 
as determined by the market adminis¬ 
trator) m which case the milk shall be 
aeemed to be received by the diverting 

2 le 5, at the location of the plant to 
wnicn diverted: 

* • ♦ • * 

2 * Section 1050.15 is revised as follows: 
§1050.13 Ollier source milk. 

°th er source milk” means all skim 
muk and butterfat contained in or rep¬ 
resented by: 

(a) Fluid milk products and bulk 

nrhf Products from any source 

ci fl HLi lan 4 < producers * C0 °Perative asso- 
^ losn n of^ ting 85 a handler Pursuant to 
at thoK (d *’ p001 P lanfcs * and inventory 
at the beginning of the month; 

( b) Products (other than fluid milk 
-'ducts, bulk fluid cream products, and 


cottage cheese) from any source (includ¬ 
ing those products produced at the 
plant) which are reprocessed, converted 
into, or combined with another product 
in the plant during the month; and 
(c) Any disappearance of any product 
(other than a fluid milk product or a 
bulk fluid cream product) that is in a 
form in which it may be converted into a 
Class I product and which is not other¬ 
wise accounted for under the order. 

3. Section 1050.16 is revised as follows; 

§ 1050.16 Fluid milk product. 

(a) Except as provided in paragraph 
(b) of this section, “fluid milk product” 
means: 

(1) Any of the following products in 
fluid or frozen form, including such prod¬ 
ucts that are flavored, cultured, modi¬ 
fied with added nonfat milk solids, con¬ 
centrated (if in a consumer-type pack¬ 
age), or reconstituted: Milk, skim milk, 
lowfat milk, milk drinks, eggnog, butter¬ 
milk, filled milk, and milkshake and ice 
milk mixes containing less than 20 per¬ 
cent total solids; and 

( 2 ) Any milk product in fluid or frozen 
form that is not specified in subpara¬ 
graph (1) of this paragraph or in 
§ 1050.42 or § 1050.43(a) (1) through 
(8), if it contains by weight at least 80 
percent water and 6.5 percent nonfat 
milk solids and less than 9 percent but¬ 
terfat and 20 percent total solids. 

(b) The term “fluid milk product” 
shall not include: 

(1) Evaporated or condensed milk or 
skim milk in plain or sweetened form, 
formulas especially prepared for infant 
feeding or dietary use that are packaged 
in hermetically sealed glass or all-metal 
containers, and any product that con¬ 
tains by weight less than 6.5 percent 
nonfat milk solids; and 

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of 
the quantity of skim milk in an equal 
volume of an unmodified product of the 
same nature and butterfat content. 

4. A new § 1050.16a is added as 
follows: 

§ 1050.16a Fluid rream product. 

“Fluid cream product” means cream 
or a mixture of cream and milk or 
skim milk containing 9 percent or more 
butterfat. 

5. Section 1050.17 is revised as follows: 


(2) The sixth day of each month, the 
Class II and Class III prices pursuant to 
§ 1050.51 (b) and (c) and the butterfat 
differential pursuant to § 1050.52, all for 
the preceding month; and 

(3) The 12th day after the end of each 
month, the uniform price pursuant to 
§ 1050.71; 

• • • • * 

(k) Whenever required for the pur¬ 
pose of allocating receipts from other 
order plants pursuant to § 1050.47(a) 
(11) and the corresponding step of 
§ 1050.47(b), estimate and publicly an¬ 
nounce the utilization (to the nearest 
whole percentage) in each class during 
the month of skim milk and butterfat, 
respectively, in producer milk of all han¬ 
dlers. Such estimate shall be based upon 
the most current available data and shall 
be final for such purpose; 

(l) Report to the market administra¬ 
tor of the other order, as soon as possible 
after the report of receipts and utiliza¬ 
tion for the month is received from a 
handler who has received fluid milk 
products or bulk fluid cream products 
from an other order plant, the class to 
which such receipts are allocated pur¬ 
suant to § 1050.47 pursuant to such re¬ 
port, and. thereafter, any change in such 
allocation required to correct errors dis¬ 
closed in verification of such report; 
and 

(m) Furnish to each handler operat¬ 
ing a pool plant who has shipped fluid 
milk products or bulk fluid cream prod¬ 
ucts to an other order plant the class to 
which such shipments were allocated by 
the market administrator of the other 
order on the basis of the report of the 
receiving handler, and, as necessary, any 
changes in such allocation arising from 
the verification of such report. 

7. In § 1050.30(a), subparagraphs (1) 
(iii) and (2) are revised as follows: 

§ 1050.30 Report* of receipts and utili¬ 
zation. 

♦ • ♦ * * 

(a) • * * 

( 1 ) • ♦ • 

(iii) Fluid milk products and bulk 
fluid cream products received from other 
pool plants; and 


§ 1050.17 Route. 

“Route” means a delivery (including 
disposition from a plant store or from 
a distribution point and distribution by 
a vendor or vending machine) of any 
fluid milk product to a retail or whole¬ 
sale outlet other than (a) a pool plant 
or a nonpool plant, or (b> a commercial 
food processor pursuant to § 1050.43(b). 

6. In § 1050.22, paragraphs (h>, (k), 
(1), and (m) are revised as follows: 

§ 1050.22 Duties. 

• • • * + 

(h) Publicly announce on or before: 
(1) The sixth day of each month, the 
Class I price for the current month pur¬ 
suant to § 1050.51(a); 


(2) Inventories at the beginning and 
end of the month of the following prod¬ 
ucts, showing separately such inventories 
in bulk form and in packaged form: 

(1) Fluid milk products; and 
(ii) Fluid cream products except those 
received in packaged form from another 
plant; 

• * • * • 

8. In § 1050.32, paragraph (b) is re¬ 
vised as follows: 

§ 1050.32 Payroll reports. 

* • • * * 

<b) Each handler operating a par¬ 
tially regulated distributing plant who 
does not elect to make payments pur¬ 
suant to § 1050.62(a). shall report to the 
market administrator, on or before the 
20th day after the end of the month for 
each dairy farmer from whom milk was 
received, the same information as re- 
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quired pursuant to paragraph (a) of this 
section. 

9. Sections 1050.40 through 1050.46 are 
revoked and new §§ 1050.40 through 
1050.48 are substituted therefor as 
follows: 

§ 1050.40 Classification of all skim milk 
and butterfat. 

All skim milk and butterfat to be re¬ 
ported by a handler pursuant to § 1050.30 
shall be classified each month in accord¬ 
ance with §§ 1050.41 through 1050.48. If 
any of the water contained in the milk 
from which a product is made is removed 
before the product is utilized or disposed 
of by a handler, the pounds of skim milk 
in such product that are to be considered 
under this part as used or disposed of by 
the handler shall be an amount equiva¬ 
lent to the nonfat milk solids contained 
in such product plus all of the water 
originally associated with such solids. 

§ 1050.11 Class I milk. 

Except as provided in §§ 1050.43, 
1050.45, and 1050.48, Class I milk shall 
be all skim milk and butterfat: 

(a) Disposed of in the form of a fluid 
milk product; 

(b) In inventory at the end of the 
month of packaged fluid milk products; 
and 

(c) Not specifically accounted for as 
Class II or Class III milk. 

§ 1050.42 Class 11 milk. 

Except as provided in §§ 1050.43, 
1050.45, and 1050.48, Class II milk shall 
be all skim milk and butterfat: 

(a) Disposed of in the form of a fluid 
cream product; 

(b) Used to produce: 

(1) Yogurt, cottage cheese, creamed 
or partially creamed cottage cheese, sour 
cream, and any sour mixture of cream 
and milk or skim milk containing 9 
percent or more butterfat; and 

(2) Any product containing 6 percent 
or more nonmilk fat (or oil) that re¬ 
sembles any product specified in para¬ 
graphs <a> and (b)(1) of this section; 
and 

(c) In inventory at the end of the 
month of packaged fluid cream products. 

§ 1050.43 Class III milk. 

Except as provided in §§ 1050.45 
and 1050.48. Class in milk shall be all 
skim milk and butterfat: 

(а) Used to produce: 

(1) Cheese (other than cottage cheese 
and creamed or partially creamed 
cottage cheese); 

(2) Butter, plastic cream, frozen 
cream, and anhydrous milkfat: 

(3) Any milk product in dry form; 

(4) Milk shake and ice milk mixes (or 
bases) containing 20 percent or more 
total solids, frozen desserts, and frozen 
dessert mixes; 

(5) Custards, puddings, and pancake 
mixes; 

(б) Formulas especially prepared for 
infant feeding or dietary use that are 
packaged in hermetically sealed glass or 
all-metal containers; 

(7) Evaporated or condensed milk or 
skim milk in plain or sweetened form 
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that is in a consumer-type package, and 
any concentrated milk product in bulk, 
fluid form; 

(8) Any product containing 6 percent 
or more nonmilk fat (or oil) except those 
products specified in § 1050.42(b) (2); 
and 

(9> Any product that is not a fluid milk 
product and that is not specified in sub- 
paragraphs (1) through <8) of this para¬ 
graph or in § 1050.42: 

(b) In bulk fluid milk products and 
bulk fluid cream products disposed of 
to any commercial food processing estab¬ 
lishment (other than a milk or filled milk 
plant) at which food products (other 
than milk products and filled milk) are 
processed and at which there is no dis¬ 
position of fluid milk products other than 
those received in consumer-type 
packages; 

(c) In inventory at the end of the 
month of bulk fluid milk products and 
bulk fluid cream products; 

(d) In fluid milk products and prod¬ 
ucts specified in § 1050.42 that are dis¬ 
posed of by a handler for animal feed; 

(e) In fluid milk products and prod¬ 
ucts specified in § 1050.42 that are 
dumped by a handler if the market ad¬ 
ministrator is notified of such dumping 
in advance and is given the opportunity 
to verify such disposition; 

(f) In skim milk represented by the 
nonfat milk solids added to a fluid milk 
product that is in excess of the quantity 
of such skim milk included within the 
fluid milk product definition pursuant to 
§ 1050.16; and 

(g) In shrinkage that is: 

(1) Assigned pursuant to § 1050.44(a) 
to the receipts specified in § 1050.44(a) 
(2); and 

(2) Specified in § 1050.44 (b) and (c). 
§ 1050.44 Shrinkage. 

For purposes of classifying all skim 
milk and butterfat to be reported by a 
handler pursuant to § 1050.30, the mar¬ 
ket administrator shall determine the 
following: 

(a) The total shrinkage of skim milk 
and butterfat, respectively, at each pool 
plant, which shall be assigned pro rata 
to: 

(1) The quantity of skim milk and 
butterfat, respectively, in the receipts 
specified in paragraph <b) (1) through 
(6) of this section on which shrinkage 
is allowed pursuant to such paragraph; 
and 

(2) The quantity of skim milk and 
butterfat, respectively, in receipts of 
other source milk in bulk fluid form, 
excluding any such receipts used in the 
computations pursuant to paragraph (b) 
(5) and (6) of this section; 

(b) The quantity of skim milk and 
butterfat, respectively, that was assigned 
pursuant to paragraph (a) of this sec¬ 
tion to the receipts specified in subpara¬ 
graph (1) of such paragraph which is 
not in excess of: 

(1) Two percent of the skim milk and 
butterfat, respectively, in milk physically 
received at such plant directly from pro¬ 
ducers (excluding that received by diver¬ 
sion from another pool plant); 


(2) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in milk re¬ 
ceived from a cooperative association 
acting as a handler pursuant to 
§ 1050.9(d) and in milk diverted to such 
plant from another pool plant, except 
that if the plant operator receiving such 
milk purchases the milk on the basis of 
farm weights, the applicable percentage 
shall be 2 percent; 

(3) Plus 0.5 percent of the skim milk 
and butterfat. respectively, in producer 
milk diverted from such plant by the 
plant operator to another plant, except 
that if the operator of the other plant 
purchases such milk on the basis of farm 
weights, no shrinkage shall be allowed, 

(4) Plus 1.5 percent of the skim milk 
and butterfat. respectively, in bulk fluid 
milk products received by transfer from 
other pool plants; 

(5) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from other order 
plants, excluding the quantity for which 
Class n or Class III classification is re¬ 
quested by the operators of both plants: 

(6) Pius 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from unregulated 
supply plants, excluding the quantity for 
which Class II or Class III classification 
is requested by the handler; and 

(7) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products transferred to other 
plants; and 

(c) The quantity of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a co¬ 
operative association is the handler pur¬ 
suant to § 1050.9 <c) or (d). but not to 
exceed 0.5 percent of the skim milk and 
butterfat, respectively, in such milk. If 
the operator of the plant to which the 
milk is delivered purchases such milk on 
the basis of farm weights, no shrinkage 
shall be allowed. 

§ 1050.45 Clatsificalion of transfers and 
diversions. 

(a> Transfers and diversions to pool 
plants. Skim milk or butterfat trans¬ 
ferred or diverted in the form of a fluid 
milk product or a bulk fluid cream prod¬ 
uct from a pool plant to the pool plant 
of another handler (or to any pool 
plant if allocations pursuant to § 1050.47 
are on an individual plant basis) shall be 
classified as Class I milk unless the op¬ 
erators of both plants request the same 
classification in another class. The clas¬ 
sification of such transfers or diversions 
shall be subject to the following 
conditions: 

(1) The skim milk or butterfat classi¬ 

fied in each class shall be limited to the 
amount of skim milk and butterfat. re¬ 
spectively, remaining in such class at the 
transferee or divertee plant after the 
computations pursuant to § 1050.47<a* 
(11) and the corresponding step of 
§ 1050.47(b); , . 

(2) If the transferor or divertor plant 
received during the month other source 
milk to be allocated pursuant to § 1050.47 
(a)(6) or the corresponding step of 
§ 1050.47(b), the skim milk or butterfat 
so transferred or divertedshall be classi- 
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fled so as to allocate the least possible 
Class I utilization to such other source 
milk; and 

(3) If the transferor or divertor han¬ 
dler received during the month other 
source milk to be allocated pursuant to 
§ 1050.47(a) (10) or (11) or the corre¬ 
sponding steps of § 1050.47(b), the skim 
milk or butterfat so transferred or di¬ 
verted, up to the total of the skim milk 
and butterfat. respectively, in such re¬ 
ceipts of other source milk, shall not be 
classified as Class I milk to a greater 
extent than would be the case if the 
other source milk had been received at 
the transferee or divertee plant. 

(b) Transfers and diversions to other 
order plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to an other 
order plant shall be classified in the fol¬ 
lowing manner. Such classification shall 
apply only to the skim milk or butterfat 
that is in excess of any receipts at the 
pool plant from the other order plant 
of skim milk and butterfat, respectively, 
in fluid milk products and bulk fluid 
cream products, respectively, that are in 
the same category as described in sub- 
paragraph (1), (2), or (3) of this 
paragraph: 

(1) If transferred as packaged fluid, 
milk products, classification shall be in 
the classes to which allocated as a fluid 
milk product under the other order; 

(2) If transferred in bulk form, classi¬ 
fication shall be in the classes to which 
allocated under the other order (includ¬ 
ing allocation under the conditions set 
forth in subparagraph (3) of this para¬ 
graph) ; 

(3) If the operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers or 
diversions in bulk form shall be classified 
as Class II or Class III milk to the extent 
of such utilizations available for such 
classification pursuant to the allocation 
provisions of the other order; 

(4) If information concerning the 
classes to which such transfers or diver¬ 
sions were allocated under the other order 
js not available to the market adminis¬ 
trator for the purpose of establishing 
classification under this paragraph, 
classification shall be as Class I, subject 
w adjustment when such information is 
available; 

(5) For purposes of this paragraph, if 
tne other order provides for a different 
number of classes of utilization than is 
Provided for under this part, skim milk 

r butterfat allocated to a class consist¬ 
ing primarily of fluid milk products shall 
oe classified as Class I milk, and skim 
milk or butterfat allocated to the other 
classes shall be classified as Class HI 
milk; and 

if the form in which any fluid 
milk product that is transferred to an 
mnu F order Plant is not defined as a fluid 
<« Product under such other order, 
assiflcation under this paragraph shall 
ss 1 1 !J.^ ccord ance with the provisions of 
1050.41 through 1050.43. 

fc) Transfers to producer-handlers. 
KUn milk or butterfat transferred in 


the following forms from a pool plant to 
a producer-handler under this or any 
other Federal order shall be classified: 

(1) As Class I milk, if transferred in 
the form of a fluid milk product; and 

(2) In accordance with the utilization 
assigned to it, if transferred in the form 
of a bulk fluid cream product. For this 
purpose, the producer-handler’s utiliza¬ 
tion of skim milk and butterfat in each 
class, in series beginning with Class III, 
shall be assigned to the extent possible 
to his receipts of skim milk and butter¬ 
fat, respectively, in bulk fluid cream 
products, pro rata to each source. 

(d) Transfers and diversions to other 
nonpool plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to a nonpool 
plant that is not an other order plant or 
a producer-handler plant shall be classi¬ 
fied as Class I milk, subject to the fol¬ 
lowing conditions: 

(1) If the transferor or divertor han¬ 
dler so requests and the conditions de¬ 
scribed in subdivisions (i) and (ii) of this 
subparagraph are met, transfers or di¬ 
versions in bulk form shall be classified 
on the basis of the assignment of the 
nonpool plant’s utilization to its receipts 
as set forth in subparagraphs (2) 
through (7) of this paragraph: 

(1) The transferor or divertor handler 
claims such classification in his report 
of receipts and utilization filed pursuant 
to § 1050.30 for the month within which 
such transaction occurred; and 

(ii) The nonpool plant operator main¬ 
tains books and records showing the uti¬ 
lization of all skim milk and butterfat 
received at such plant which are made 
available for verification purposes if re¬ 
quested by the market administrator; 

(2) Class I route disposition of the 
nonpool plant in the marketing area of 
each Federal milk order and transfers of 
packaged fluid milk products from such 
nonpool plant to plants fully regulated 
under such order shall be assigned to the 
extent possible : 

(i) First to receipts of packaged fluid 
milk products at such nonpool plant 
from pool plants; and 

(ii) Any remaining such route disposi¬ 
tion and transfers from the nonpool 
plant shall be assigned pro rata to any 
remaining unassigned receipts of pack¬ 
aged fluid milk products at such nonpool 
plant from other order plants; 

(3) Class I disposition from the non¬ 
pool plant of packaged fluid milk prod¬ 
ucts other than that described in sub- 
paragraph (2) of this paragraph shall 
be assigned pro rata to any receipts of 
packaged fluid milk products at such 
nonpool plant from pool plants and other 
order plants that remain unassigned af¬ 
ter the assignment pursuant to subpara¬ 
graph (2) of this paragraph; 

(4) Class I disposition of packaged 
fluid milk products described in subpara¬ 
graph (2) of this paragraph that was not 
assigned pursuant to such subparagraph 
and transfers of bulk fluid milk products 
from the nonpool plant to pool plants 
and other order plants, to the extent 
that such transfers and any remaining 


transfers of packaged fluid milk prod¬ 
ucts to each such pool plant and other 
order plant exceed receipts of fluid milk 
products from such plant and that such 
excess is allocated to Class I at the trans¬ 
feree plant, shall be assigned to the ex¬ 
tent possible: 

(i) First to receipts of fluid milk prod¬ 
ucts at such nonpool plant from pool 
plants that remain unassigned after the 
assignments pursuant to subparagraphs 
(2) and (3) of this paragraph; and 

(ii) Any remaining such Class I dis¬ 
position and transfers from the nonpool 
plant shall be assigned pro rata to any 
remaining unassigned receipts of fluid 
milk products at such nonpool plant 
from other order plants; 

(5) Any remaining unassigned Class I 
utilization at the nonpool plant shall be 
assigned to the extent possible: 

(i) First to such nonpool plant’s re¬ 
ceipts from dairy farmers who the mar¬ 
ket administrator determines constitute 
regular sources of bottling grade milk 
for such nonpool plant; and 

(ii) Any remaining unassigned Class I 
utilization shall be assigned to the non¬ 
pool plant’s receipts of bottling grade 
milk from plants not fully regulated un¬ 
der any Federal milk order; 

(6) Any remaining unassigned receipts 
of fluid milk products and bulk fluid 
cream products at the nonpool plant from 
pool plants and other order plants shall 
be assigned pro rata to such remaining 
unassigned receipts from each source 
in sequence to any Class III utilization, 
then any Class II utilization, and then 
any remaining Class I utilization at the 
nonpool plant; and 

(7) In determining the nonpool plant’s 
utilization for purposes of this para¬ 
graph, any fluid milk products and bulk 
fluid cream products transferred from 
such nonpool plant to a plant not fully 
regulated under any Federal milk order 
shall be classified on the basis of the 
second plant’s utilization using the same 
assignment priorities at the second plant 
that are set forth in this paragraph. 

§ 1050.46 Clarification of producer 

milk. 


Each month the market administrator 
shall determine the classification of pro¬ 
ducer milk in the following manner: 

(a) Correct for mathematical and 
other obvious errors all reports filed pur¬ 
suant to § 1050.30 and compute separately 
for each pool plant and for each coopera¬ 
tive association with respect to milk for 
which it is the handler pursuant to 
§ 1050.9 (c) or (d) the pounds of skim 
milk and butterfat, respectively, in each 
class in accordance with §§ 1050.40 
through 1050.45 and § 1050.48. For pur¬ 
poses of this paragraph and § 1050.47, 
fluid cream products that are received 
from another plant in packaged form 
and disposed'of, or held in inventory, in 
the same container in which received 
shall not be included in a handler’s re¬ 
ceipts, inventory, or disposition unless 
such products become other source milk 
pursuant to § 1050.15 (b) or (c); 

(b) For each handler described in 
§ 1050.9(a), allocate in accordance with 
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§ 1050.47 such handler’s receipts of skim 
milk and butterfat to his utilization of 
skim milk and butterfat in each class, 
subject to the following conditions: 

(1) If the handler is a cooperative as¬ 
sociation, such receipts and utilization 
shall not include any milk for which it 
is the handler pursuant to § 1050.9 (c) or 
(d); and 

(2) If the handler operates two or 
more pool plants, such receipts and utili¬ 
zation shall be for all of his pool plants 
combined unless the handler requests in 
his reports filed pursuant to § 1050.30 
that the classification of producer milk 
be determined separately for each of his 
pool plants and he has no skim milk or 
butterfat that would be allocated under 
§ 1050.47(a) (10) or <11> or the corre¬ 
sponding steps of § 1050.47(b); and 

(c) The quantity of producer milk in 
each class shall be the following: 

(1) For each cooperative association 
with respect to milk for which it is the 
handler pursuant to § 1050.9 (c) or (d), 
the combined pounds of skim milk and 
butterfat in each class that were deter¬ 
mined pursuant to paragraph (a) of this 
section; and 

(2) For each handler described in 
§ 1050.9(a), the combined pounds of skim 
milk and butterfat remaining in each 
class after the computations pursuant to 
§ 1050.47(a) (13) and the corresponding 
step of § 1050.47(b). 

§ 1050.47 Allocation of receipts to utili¬ 
zation. 

For the purpose of § 1050.46, a han¬ 
dler's receipts shall be allocated to his 
utilization as follows: 

(a) Skim milk shall be allocated in 
the following manner: 

(1) Subtract from the total pounds of 
skim milk in Class m the pounds of skim 
milk classified as Class III milk pursuant 
to § 1050.43(g)(2); 

(2) Subtract from the total pounds of 
skim milk in Class I the pounds of skim 
milk in receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment obliga¬ 
tion under any order; 

(3) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in fluid milk products re¬ 
ceived in packaged form from an other 
order plant, except that to be subtracted 
pursuant to subparagraph (6) (iv) of this 
paragraph, as follows: 

(i) From Class m milk, the lesser of 
the pounds remaining or 2 percent of 
such receipts; and 

(il) From Class I milk, the remainder 
of such receipts; 

(4) With respect to a plant that was 
fully regulated in the immediately pre¬ 
ceding month under any Federal milk 
order providing for a similar allocation 
of beginning inventories of packaged 
fluid milk products: 


(i) Subtract from the remaining 
pounds of skim milk in Class I the pounds 
of skim milk in packaged fluid milk 
products that are in inventory at the 
beginning of the month; and 

(ii) Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 
in packaged fluid cream products that 
are in inventory at the beginning of the 
month; 

(5) Subtract from the remaining 
pounds of skim milk in Class II the 
pounds of skim milk in other source milk 
(except that received in the form of a 
fluid milk product or a fluid cream prod¬ 
uct) that is added to. or used to produce, 
any product specified in § 1050.42; 

(6) Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in each class, in series beginning 
with Class III, the pounds of skim milk 
in each of the following: 

(i) Other source milk (except that re¬ 
ceived in the form of a fluid milk prod¬ 
uct) that was not subtracted pursuant 
to subparagraph (5) of this paragraph; 

(ii) Receipts of fluid milk products 
(except filled milk) for which bottling 
grade certification is not established; 

(iii) Receipts of fluid milk products 
from unidentified sources; 

(iv) Receipts of fluid milk products 
from a producer -handler as defined un¬ 
der this or any other Federal milk order; 

(v) Receipts of reconstituted skim 

milk in filled milk from an unregulated 
supply plant that were not subtracted 
pursuant to subparagraph (2) of this 
paragraph; and A ^ , . 

(vi) Receipts of reconstituted skim 
milk in filled milk from an other order 
plant that is regulated under any Federal 
milk order providing for individual- 
handler pooling, to the extent that re¬ 
constituted skim milk is allocated to 
Class I at the transferor plant; 

(7) Subtract in the order specified be¬ 
low from the pounds of skim milk re¬ 
maining in Class II and Class ni, in se¬ 
quence beginning with Class III, but not 
in excess of such quantities, the pounds 
of skim milk in each of the following: 

(i) Receipts of fluid milk products 
from an unregulated supply plant that 
were not subtracted pursuant to sub- 
paragraphs (2) and (6) (v) of this para¬ 
graph: 

(a) For which the handler requests 
Class II or Class III classification; or 

(b) Which are in excess of the pounds 
of skim milk determined by multiplying 
the pounds of skim milk remaining in 
Class I by 1.25 and subtracting the sum 
of the pounds of skim milk in receipts of 
producer milk, fluid milk products from 
pool plants of other handlers (or any 
pool plant if allocation is on an in¬ 
dividual plant basis), and bulk fluid milk 
products from other order plants that 
were not subtracted pursuant to sub- 
paragraph (6) (vi) of this paragraph; 
and 

(ii) Receipts of bulk fluid milk pro¬ 
ducts from an other order plant that are 
in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to 
subparagraph (6) (vi) of this paragraph. 


if Class II or Class in classification is 
requested by the operator of the other 
order plant and the handler; 

(8) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class ni, the pounds of 
skim milk in inventory at the beginning 
of the month of fluid milk products and 
fluid cream products that were not sub¬ 
tracted pursuant to subparagraph (4) 
of this paragraph; 

(9) Add to the remaining pounds of 
skim milk in Class in the pounds sub¬ 
tracted pursuant to subparagraph <1> 
of this paragraph; 

(10) Subtract from the pounds of 
skim milk remaining in each class, pro 
rata to such quantities in Class I and 
in Class II and Class m combined, with 
the quantity prorated to Class II and 
Class in combined being subtracted 
first from Class m and then from Class 
II. the pounds of skim milk in receipts 
of fluid milk products from an unregu¬ 
lated supply plant that were not sub¬ 
tracted pursuant to subparagraphs (2), 
(6) (v>, and (7) (i) of this paragraph and 
that were not offset by transfers of fluid 
milk products to the same unregulated 
supply plant from which fluid milk prod¬ 
ucts t:o be allocated at this step were 
received; 

(11) Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in each class the pounds of skim 
milk in receipts of bulk fluid milk prod¬ 
ucts from an other order plant that are 
in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to 
subparagraphs (6) (vi) and (7) (ii) of this 
paragraph: 

(i) From each class, in series begin¬ 
ning with Class in, the pounds deter¬ 
mined by multiplying the pounds of such 
net receipts by the larger of the per¬ 
centage of estimated combined Class II 
and Class in utilization of skim milk 
announced for the month by the market 
administrator pursuant to $ 1050.22<k) 
or the percentage that the combined 
Class n and Class in utilization remain¬ 
ing is of the total remaining utilization 
of skim milk of the handler; and 

(ii) From Class I, the remainder of 
such receipts; 

(12) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in fluid milk products and 
bulk fluid cream products from pool 
plants of other handlers (or any pool 
plant if allocation is on an individual 
plant basis) according to the classifica¬ 
tion of such products pursuant to § 1050 - 
45(a); and 

(13) If the total pounds of skim milk 
remaining in all classes exceed the 
pounds of skim milk in producer milk, 
subtract such excess from the pounds of 
skim milk remaining in each class in 
series beginning with Class in. Any 
amount so subtracted shall be known as 
“overage"; and 

(b) Butterfat shall be allocated in ac¬ 
cordance with the procedure outlined 
for skim milk in paragraph (a) of tliis 
section. 
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(a) All skim milk and butterfat shall 
be classified as Class I milk unless the 
handler who first receives such skim milk 
or butterfat proves to the market ad¬ 
ministrator that such skim milk or but¬ 
terfat should be classified otherwise. In 
the case of milk received from producers 
by a handler described in § 1050.9(d) for 
delivery to a pool plant, such handler 
shall have the burden of proving the 
classification of skim milk and butterfat 
in the milk specified in § 1050.14(a) (2), 
and the operator of such pool plant shall 
have the burden of proving the classifi¬ 
cation of skim milk and butterfat in the 
milk specified in § 1050.14(a)(1). 

(b) Milk received by a pool plant opera¬ 
tor from a handler described in § 1050.9 
(d) shall be classified according to the 
use or disposition of the milk at such 
pool plant and the value of the milk at 
class prices shall be included in the 
operator’s pool obligation pursuant to 
§ 1050.70. 

<c) If verification by the market ad¬ 
ministrator discloses that the original 
classification of skim milk or butterfat 
was incorrect, such skim milk or butterfat 
shall be reclassified. 

10. Section 1050.51 is revised as fol¬ 
lows: 

§ 1030.51 Class prices. 

Subject to the provisions of §§ 1050.52 
and 1050.53, the class prices per hun¬ 
dredweight for the month shall be as 
follows: 

(a) Class I price. The Class I price 
shall be the basic formula price for the 
preceding month plus $1.19, plus 20 
cents. 

(b) Class II price. The Class II price 
shall be the basic formula price for the 
month plus 20 cents. 

<c) Class III price. The Class III price 
shall be the basic formula price for the 
month. 

11. Section 1050.52 is revised as fol¬ 
lows: 

§ 1050.52 Ruttcrfat differential. 

For milk containing more or less than 
35 percent butterfat, the class prices 
specified in § 1050.51 and the uniform 
price specified in § 1050.71 shall be in¬ 
creased or decreased, respectively, for 
each one-tenth percent butterfat varia¬ 
tion from 3.5 percent by an amount, 
rounded to the nearest one-tenth cent, 
that is equal to the Chicago butter price 
f°r the month multiplied by 0.115. 

12. Section 1050.53 is revised as fol¬ 
lows: 

§ I0.jO. 53 Location adjustments to han¬ 
dlers, 

(a) For producer milk received at a 
poo plant located outside Zone I which 

85 Class 1 and eligible 
Pursuant to paragraph (b) or (c) of 

rut 56 ?* 1011 for location adjustment, the 
shon u price spewed in § 1050.51(a) 
nau be reduced according to the loca¬ 
tion of such plant as follows: 

IllinL At a plant 111 20116 n or in the 

by 5^ cents* UntleS ° f Henry and Mercer > 


(2) At a plant located outside the 
State of Illinois, or in the State of Illi¬ 
nois but north of the northernmost 
boundaries of the Illinois counties of 
Mercer, Henry, Bureau, La Salle, Grundy, 
and Kankakee, by 7.5 cents if such 
plant is 50 or more miles from the city 
hall in Peoria, Ill., and by an additional 
1.5 cents for each 10 miles or fraction 
thereof that such distance exceeds 60 
miles; and 

(3) In determining location adjust¬ 
ments, mileage shall be based on the 
shortest hard-surfaced highway distance 
as determined by the market adminis¬ 
trator. 

(b) If skim milk and butterfat are 
allocated on an individual plant basis 
pursuant to § 1050.47, the quantity of 
milk received at the plant as producer 
milk or by diversion from another pool 
plant that shall be subject to any loca¬ 
tion adjustment applicable at such plant 
shall be determined as follows: 

(1) From the total pounds of Class I 
skim milk and butterfat, respectively, at 
such plant subtract any beginning in¬ 
ventory and other source milk allocated 
to Class I pursuant to § 1050.47 (a) and 

(b) and any Class I transfers to other 
pool plants; 

(2) The amount of Class I transfers 
from such plant to other pool plants that 
is eligible for a location adjustment shall 
be determined at the transferee plant as 
follows: 

(i) From the total pounds of Class I 
skim milk and butterfat, respectively, at 
such transferee plant (excluding Class I 
transfers to other pool plants that are 
not eligible for location adjustment as 
determined at such other pool plants) 
subtract any beginning inventory and 
other source milk allocated to Class I 
pursuant to § 1050.47 (a) and (b); 

(ii) From the remaining pounds of 
Class I skim milk and butterfat, respec¬ 
tively, subtract 95 percent of the skim 
milk and butterfat, respectively, in re¬ 
ceipts at such transferee plant of pro¬ 
ducer milk and by diversion from other 
pool plants: 

(iii) Assign the remaining amount of 
Class I skim milk and butterfat to fluid 
milk products received by transfer from 
other pool plants in sequence beginning 
with receipts from the plant having the 
highest Class I price; and 

(iv) The amount of Class I transfers 
eligible for location adjustment at each 
transferor plant shall be the quantity 
assigned pursuant to subdivision (iii) of 
this subparagraph or the quantity of 
Class I skim milk and butterfat trans¬ 
ferred from such plant to the transferee 
plant, whichever is less; and 

(3) The sum of the quantities deter¬ 
mined pursuant to subparagraphs (1) 
and (2)(iv) of this paragraph, or the 
total pounds of milk received at the 
plant as producer milk and by diversion 
from another pool plant, whichever is 
less, shall be the total quantity of milk 
eligible for location adjustment at such 
plant. 

(c) If skim milk and butterfat are 
allocated on a system basis pursuant to 
§ 1050.47, the quantity of milk received 


at each plant as producer milk or by 
diversion from another pool plant that 
shall be subject to any location adjust¬ 
ment applicable at such plant shall be 
determined as follows: 

(1) Assign to the skim milk and 
butterfat, respectively, in the combined 
Class II and Class m utilization at each 
plant of the handler (excluding any such 
utilization at each plant based on trans¬ 
fers to other pool plants of the handler) 
any beginning inventory and other 
source milk receipts at such plant of the 
respective category allocated to such 
combined class uses pursuant to each 
subparagraph of § 1050.47(a) and the 
corresponding step of § 1050.47(b). If the 
same category of other source milk to be 
assigned to the combined Class II and 
Class IH utilization was received at two 
or more plants of the handler, such other 
source milk shall be assigned first to the 
combined Class II and Class III utiliza¬ 
tion at the plant where the lowest Class I 
price applies and then in sequence to 
such utilization at plants having the next 
higher Class I prices (excluding in each 
case utilization based on transfers to his 
other pool plants). To the extent that 
combined Class II and Class III utiliza¬ 
tion of beginning inventory and other 
source milk remains unassigned, such 
remainder shall be assigned first to the 
remaining combined Class II and Class 
III utilization at the plant where the 
lowest Class I price applies and then in 
sequence to such utilization at plants 
having the next higher Class I prices; 

(2) From the total pounds of Class I 
skim milk and butterfat. respectively, at 
each plant of the handler (excluding 
transfers to his other pool plants and 
Class I transfers to pool plants of other 
handlers) subtract the pounds of skim 
milk and butterfat in the respective 
category of other source milk received 
and beginning inventory at such plant 
which exceed the quantities assigned to 
Class II and Class HI utilization at such 
plant pursuant to subparagraph (1) of 
this paragraph; 

(3) The amount of transfers from 
each plant to other pool plants of the 
handler operating such plant and Class 
I transfers to pool plants, of other han¬ 
dlers that are eligible for a location ad¬ 
justment shall be determined at the 
transferee plant as follows: 

(i) To the pounds of Class I skim milk 
and butterfat, respectively, remaining at 
the transferee plant after the computa¬ 
tion pursuant to subparagraph (2) of 
this paragraph add any Class I transfers 
from such plant to other pool plants that 
are eligible for location adjustment as 
determined at the plants to which such 
transfers were made, and then subtract 
95 percent of the skim milk and butter¬ 
fat, respectively, in receipts at such 
transferee plant of producer milk and by 
diversion from other pool plants; 

(ii) Assign the remaining amount of 
Class I skim milk and butterfat to fluid 
milk products received by transfer from 
other pool plants in sequence beginning 
with receipts from the plant having the 
highest Class I price; and 
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(iii) The amount of Class I transfers 
eligible for location adjustment at each 
transferor plant shall be the quantity 
assigned pursuant to subdivision (ii) of 
this subparagraph or the quantity of 
Class I skim milk and butterfat trans¬ 
ferred from such plant to the transferee 
plant, whichever is less; and 

(4) The sum of the quantities deter¬ 
mined pursuant to subparagraphs (2) 
and (3) (iii) of this paragraph, or the 
total pounds of milk received at the plant 
as producer milk and by diversion from 
another pool plant, whichever is less, 
shall be the total quantity of milk eligible 
for location adjustment at such plant. 

(d) The Class I price applicable to 
other source milk shall be reduced at the 
rates set forth in paragraph (a) of this 
section, except that the adjusted Class I 
price shall not be less than the Class III 
price. 

13. In § 1050.61(e), subparagraph (2) 
is revised as follows; 

§ 1050.61 Hants subject to oilier Fed- 
oral orders. 

• * • * * 

(e) • • * 

(2) Compute the value of the recon¬ 
stituted skim milk assigned in subpara¬ 
graph (1) of this paragraph to route dis¬ 
position in this marketing area by 
multiplying the quantity of such skim 
milk by the difference between the Class 
I price under this part that is applicable 
at the location of the other order plant 
(but not to be less than the Class III 
price) and the Class III price. 

14. Section 1050.62 is revised as follows: 
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§ 1050.62 Obligation of handler oper¬ 
ating a partially regulated distribut¬ 
ing plant. 

Each handler who operates a partially 
regulated distributing plant shall pay 
on or before the 25th day after the end 
of the month to the market adminis¬ 
trator for the producer-settlement fund 
the amount computed pursuant to para¬ 
graph (a) of this section. If the handler 
submits pursuant to §§ 1050.30(c) and 
1050.32(b) the information necessary for 
making the computations, such handler 
may elect to pay in lieu of such pay¬ 
ment the amount computed pursuant to 
paragraph (b) of this section: 

(a) The payment under tills para¬ 
graph shall be the amount resulting from 
the following computations: 

(1) Determine the pounds of skim 
milk and butterfat, respectively, in the 
partially regulated distributing plant’s 
route disposition in the marketing area; 

(2) Subtract the pounds of skim milk 
and butterfat, respectively, received at 
the partially regulated distributing 
plant: 

(i) As Class I milk from pool plants 
and other order plants, except that sub¬ 
tracted under a similar provision of an¬ 
other Federal milk order; and 

(ii) From another nonpool plant that 
is not an other order plant to the extent 
that an equivalent amount of skim milk 
or butterfat disposed of to such nonpool 
plant by handlers fully regulated under 
any Federal milk order is classified and 


priced as Class I milk and is not used as 
an offset for any other payment obliga¬ 
tion under any order; 

(3) Subtract the pounds of recon¬ 
stituted skim milk in the partially regu¬ 
lated distributing plant’s route disposi¬ 
tion in the marketing area; 

(4) Combine the remaining pounds of 
skim milk and butterfat and multiply the 
total by the difference between the Class 
I price and the weighted average price, 
both prices to be applicable at the loca¬ 
tion of the partially regulated distribut¬ 
ing plant (but not to be less than the 
Class in price); and 

(5) Add the amount obtained from 
multiplying the pounds of reconstituted 
skim milk specified in subparagraph (3) 
of this paragraph by the difference be¬ 
tween the Class I price applicable at the 
location of the partially regulated dis¬ 
tributing plant (but not to be less than 
the Class III price) and the Class HI 
price. 

(b) The payment under this para¬ 
graph shall be the amount resulting 
from the following computations: 

(1) Determine the obligation that 
would have been computed pursuant to 
§ 1050.70 for the partially regulated dis¬ 
tributing plant if the plant had been a 
pool plant, subject to the following 
modifications: ^ 

(i) Fluid milk products and bulk fluid 
cream products received at the partially 
regulated distributing plant from a pool 
plant or an other order plant shall be 
allocated at the partially regulated dis¬ 
tributing plant to the same class in 
which such products were classified at 
the fully regulated plant; 

(ii) Fluid milk products and bulk 
fluid cream products transferred from 
the partially regulated distributing plant 
to a pool plant or an other order plant 
shall be classified at the partially regu¬ 
lated distributing plant in the class to 
which allocated at the fully regulated 
plant. Such transfers shall be allocated 
to the extent possible to those receipts 
at the partially regulated distributing 
plant from pool plants and other order 
plants that are classified in the corre¬ 
sponding class pursuant to subdivision 
(i) of this subparagraph. Any such 
transfers remaining after the above al¬ 
location which are classified in Class I 
and on which an obligation is computed 
for the handler operating the partially 
regulated distributing plant pursuant to 
§ 1050.70 shall be priced at the uniform 
price (or at the weighted average price 
if such is provided) of the respective 
order regulating the handling of milk at 
the transferee plant, with such uniform 
price adjusted to the location of the 
nonpool plant (but not to be less than the 
lowest class price of the respective or¬ 
der). except that transfers of reconsti¬ 
tuted skim milk in filled milk shall be 
priced at the lowest class price of the 
respective order; and 

(iii) If the operator of the partially 
regulated distributing plant so requests, 
in lieu of the obligation pursuant to 
§ 1050.70(f) and the credit specified in 
§ 1050.84(b)(2). the obligation for such 
handler shall include a similar obliga¬ 


tion for each nonpool plant that is not 
an other order plant which serves as a 
supply plant for such partially regulated 
distributing plant by making shipments 
to the partially regulated distributing 
plant during the month equivalent to the 
requirements of § 1050.12 (b) and <c>, 
subject to the following conditions: 

<a) The operator of the partially reg¬ 
ulated distributing plant submits with 
his reports filed pursuant to §§ 1050.30(c) 
and 1050.32(b) similar reports for each 
such nonpool supply plant; 

<b) The operator of such nonpool 
supply plant maintains books and rec¬ 
ords showing the utilization of all skim 
milk and butterfat received at such plant 
which are made available if requested by 
the market administrator for verification 
purposes; and 

(c) The obligation for such nonpool 
supply plant shall be determined in the 
same manner prescribed for computing 
the obligation of such partially regulated 
distributing plant; and 

(2) From the obligation computed 
pursuant to subparagraph (1) of this 
paragraph, subtract: 

(i) The gross payments by the opera- 
tor of such partially regulated distribut¬ 
ing plant for bottling grade milk received 
at the plant during the month from 
dairy farmers; 

(ii) If subparagraph <1) (iii) of this 
paragraph applies, the gross paymems by 
the operator of such nonpool supply 
plant for bottling grade milk received 
at the plant during the month from 
dairy farmers; and 

(iii) The payments by the operator 

of the partially regulated distributing 
plant to the producer-settlement fund of 
another order under which such plant 
is also a partially regulated distributing 
plant and like payments by the operator 
of the nonpool supply plant if sub- 
paragraph (1) (iii) of this paragraph 
applies. _ . 

15. Section 1050.70 is revised as fol¬ 
lows: 


§ 1050.70 Computation of the net pool 
ohliguiion of each handler. 

The monthly net pool obligation of 
each handler described in § 1050.9 <a). 
(c). and (d) shall be determined for 
such handler, or for each pool plant ox 
such handler if the allocations pursuan 
to § 1050.47 are on an individual plant 
basis and the handler requests separate 
statements. Such obligation shall he a 
sum or money computed by the markei 
administrator as follows: 

(a) Multiply the pounds of producer 
milk in each class determined Pursuant 
to § 1050.46 by the applicable class price 
and add the resulting amounts; 

(b) Add the amounts obtained from 
multiplying the pounds of overage sub¬ 
tracted from each class pursuant to 
§ 1050.47(a) (13) and the correspond- 
ing step of § 1050.47(b) by the respec- 
tive class price applicable at the . 01 . 
tion of the pool plant; 

(c) Add the amount obtained fro® 
multiplying the difference between 1 !' 
Class III price for the preceding nwnin 
and the Class I price applicable at w' 
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location of the pool plant or the Class n 
price, as the case may be, for the cur¬ 
rent month by the hundredweight of 
skim milk and butterfat subtracted from 
Class I and Class II pursuant to § 1050.47 

(a) (8) and the corresponding step of 
$ 1050.47(b); 

(d> Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location of 
the pool plant and the Class HI price by 
the hundredweight of skim milk and 
butterfat subtracted from Class I pursu¬ 
ant to § 1050.47(a)(6) (i) through (iv) 
and the corresponding step of § 1050.47 
(b>. excluding receipts of bulk fluid 
cream products from an other order 
plant; 

(e> Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location 
of the transferor plant and the Class in 
price by the hundredweight of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1050.47(a) (6) (v) and (vi) 
and the corresponding step of § 1050.47 

(b) ; 

(f) Add the amount obtained from 
multiplying the Class I price applicable 
at the location of the nearest nonpool 
plants from which an equivalent volume 
was received by the pounds of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1050.47(a) (10) and the 
corresponding step of § 1050.47(b), ex¬ 
cluding such skim milk and butterfat in 
receipts of bulk fluid milk products from 
an unregulated supply plant to the ex¬ 
tent that an equivalent amount of skim 
milk or butterfat disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
Priced as Class I milk and is not used 
as an offset for any other payment obli¬ 
gation under any order; and 

(g> For the first month that this para¬ 
graph is effective, subtract the amount 
obtained from multiplying the difference 
between the Class I price for the pre¬ 
ceding month and the Class II price for 
the current month by the hundredweight 
of skim milk and butterfat in any prod¬ 
ucts specified in § 1050.42 (a) and (b) 
that were in Class I inventory at the 
end of the preceding month. 

. 16 - In § 1050.71, paragraph (c) is re¬ 
vised as follows: 

§ 10^0.71 Computation of the uniform 
price. 


Subtract, if the average butterfat 
content of the milk specified in para¬ 
graph (e) of this section is more than 
tnL P ? rcent ’ or add ’ such butterfat con- 
is less than 3.5 percent, the amount 
by multiplying the amount by 
average butterfat content of 
varies from 3.5 percent by 
butterfat differential specified in 
and multi Ply the result by the 
***1 hundredweight of such milk; 

* * • • • 

vjij, In J 1050.72. paragraph <b> is re- 
V1 $ea as follows: 

* I0o0.72 Notification of handlers. 

* T1 l e u 11 ** 01 ™ Price computed pur- 
uant to § 1050.71 and the butterfat dif¬ 


ferential computed pursuant to 5 1050.52; 
and 


18. In § 1050.80, paragraph (a) is re¬ 
vised as follows: 

§ 1050.80 Time and method of payment 
for producer milk. 

(a) On or before the 20th day of the 
following month, each handler shall 
make payment to each producer for milk 
received from such producer during such 
month an amount equal to not less than 
the uniform price, as adjusted pursuant 
to §§ 1050.52, 1050.82, and 1050.88, multi¬ 
plied by the hundredweight of milk re¬ 
ceived from such producer during the 
month, less proper deductions authorized 
in writing by such producer, and plus 
or minus adjustments for errors made 
in previous payments made to such pro¬ 
ducer. If by such date the handler has 
not received full payment from the mar¬ 
ket administrator pursuant to § 1050.85 
for such month, he may reduce pro rata 
his payments to producers by not more 
than the amount of such underpayment. 
Payments to producers shall be com¬ 
pleted thereafter not later than the date 
for making payments pursuant to this 
paragraph next following after the re¬ 
ceipt of the balance due from the market 
administrator; 

• * • * * 

§ 1050.81 [ Revoked 1 

19. Section 1050.81 is revoked. 

20. In § 1050.82, paragraph (b) is re¬ 
vised as follows; 

§ 1050.82 Location differentials to pro¬ 
ducers and on non pool milk. 

♦ • • • • 

(b) The weighted average price appli¬ 
cable to other source milk shall be re¬ 
duced at the rates set forth in § 1050.53, 
except that the adjusted weighted aver¬ 
age price shall not be less than the Class 
m price. 

21. In § 1050.84(b), subparagraph (2) 
is revised as follows: 

§ 1050.84 Payments to the produeer- 
settlenient fund. 

• • • ♦ • 

(b) • * • 

(2) The value at the weighted average 
price applicable at the location of the 
plants from which received of other 
source milk for which a value is com¬ 
puted pursuant to § 1050.70(f). 

22. Section 1050.87 is revised as 
follows: 

§ 1050.87 Expense of administration. 

As his pro rata share of the expense 
of administering the order, each handler 
(excluding a cooperative association in 
its capacity as a handler pursuant to 
§ 1050.9(d) with respect to milk deliv¬ 
ered to pool plants) shall pay to the 
market administrator on or before the 
20th day after the end of the month 5 
cents per hundredweight, or such lesser 
amount as the Secretary may prescribe, 
with respect to: 

(a) His producer milk (including such 
handler’s own production); 


(b) Other source milk allocated to 
Class I pursuant to § 1050.47(a) (6) and 
(10) and the corresponding steps of 
§ 1050.47(b), except such other source 
milk on which no handler obligation ap¬ 
plies pursuant to § 1050.70(f); and 

(c) Class I milk disposed of on a route 
in the marketing area from a partially 
regulated distributing plant that exceeds 
the skim milk and butterfat subtracted 
pursuant to 5 1050.62(a)(2). 


PART 1062—MILK IN THE ST. LOUIS- 
OZARKS MARKETING AREA 

1. In § 1062.7, paragraph (a) is revised 
as follows: 

§ 1062.7 Producer. 

• • • » • 

(a) Received at a pool plant (exclud¬ 
ing milk received as a diversion from an 
other, order plant which is allocated to 
Class n or Class nr pursuant to § 1062.47 
(a) (7) (ii) and the corresponding step of 
§ 1062.47(b); or 


2. In § 1062.14, paragraphs (a)(1), 
(b) (2) (ii), and (c)(3) are revised as 
follows: 

§ 1062.14 Producer milk. 


(a) * * * 

(1) Received at the pool plant from 
producers or from a cooperative asso¬ 
ciation acting as a handler pursuant to 
5 1062.8(d), but excluding milk received 
as a diversion from an other order plant 
which is allocated to Class II oi* Class 
m pursuant to § 1062.47(a) (7) (ii) and 
the corresponding step of 5 1062.47(b); 

• • • * » 

(b) * • ♦ 

( 2 ) • • • 

(ii) Is not so delivered and consti¬ 
tutes shrinkage pursuant to 1062.44(c) 
or Class I shrinkage; and 

(c) • • • 

(3) By the operator of a pool plant or 
by a cooperative association in its capac¬ 
ity as a handler pursuant to § 1062.8(c) 
as Class n or Class III milk to a nonpool 
plant(s) at which the handling of milk 
is fully subject to the pricing and pool¬ 
ing provisions of another order issued 
pursuant to the Act for not more days 
of production of producer milk than is 
physically received at pool plants less 
the number of days' production diverted 
pursuant to subparagraph (2) of this 
paragraph, if such milk is not fully sub- - 
ject to the pricing and pooling provisions 
of such other order; 

• * • * • 

3. Section 1062.15 is revised as follows: 

§ 1062.15 Other source milk. 

“Other source milk" means all skim 
milk and butterfat contained in or rep¬ 
resented by: 

(a) Fluid milk products and bulk 
fluid cream products from any source 
other than producers, cooperative asso¬ 
ciations acting as a handler pursuant to 
5 1062.8(d), pool plants, and inventory 
at the beginning of the month; 
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(b) Products (other than fluid milk 
products, bulk fluid cream products, and 
cottage cheese) from any source (includ¬ 
ing those products produced at the plant) 
which are reprocessed, converted into, or 
combined with another product in the 
plant during the month; and 

(c) Any disappearance of any prod¬ 
uct (other than a fluid milk product or a 
bulk fluid cream product) that is in a 
form in which it may be converted into 
a Class I product and which is not other¬ 
wise accounted for under the order. 

4. Section 1062.16 is revised as follows: 

§ 1062.16 Fluid milk product. 

(a) Except as provided in paragraph 

(b) of this section, “fluid milk product” 
means: 

(1) Any of the following products in 
fluid or frozen form, including such prod¬ 
ucts that are flavored, cultured, modified 
with added nonfat milk solids, concen¬ 
trated (if in a consumer-type package), 
or reconstituted: Milk, skim milk, low- 
fat milk, milk drinks, eggnog, buttermilk, 
filled milk, and milkshake and ice milk 
mixes containing less than 20 percent 
total solids; and 

(2) Any milk product in fluid or frozen 

form that is not specified in subpara¬ 
graph (1) of this paragraph or in 
§ 1062.42 or § 1062.43(a) (1) through 

(8), if it contains by weight at least 80 
percent water and 6.5 percent nonfat 
milk solids and less than 9 percent but- 
terfat and 20 percent total solids. 

(b) The term “fluid milk product” 
shall not include: 

(1) Evaporated or condensed milk or 
skim milk in plain or sweetened form, 
formulas especially prepared for infant 
feeding or dietary use that are packaged 
in hermetically sealed glass or all-metal 
containers, and any product that con¬ 
tains by weight less than 6.5 percent non¬ 
fat milk solids; and 

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of 
the quantity of skim milk in an equal 
volume of an unmodified product of the 
same nature and butterfat content. 

5. Section 1062.17 is revised as follows: 

§ 1062.17 Iloute disposition. 

“Route disposition” or “disposed of on 
routes” means any delivery of a fluid 
milk product to a retail or wholesale 
outlet (including any delivery through 
a vendor, or a sale in packaged form 
from a plant or plant store), except a 
delivery to another plant or to a com¬ 
mercial food establishment pursuant to 
§ 1062.43(b). 

6. A new § 1062.19a is added as 
follows: 

§ 1062.19a Fluid cream product. 

“Fluid cream product” means cream 
or a mixture of cream and milk or skim 
milk containing 9 percent or more 
butterfat. 

7. In § 1062.22, paragraphs (i), (1), 
(m), and (n) are revised as follows: 


§ 1062.22 Duties. 

* • • * • 

(i) Publicly announce by posting in a 
conspicuous place in his office and by 
such other means as he deems appro¬ 
priate and mail to each handler at his 
last known address the prices determined 
for each month as follows: 

(1) On or before the fifth day of each 
month, the Class I price for the current 
month pursuant to § 1062.51(a); 

(2) On or before the fifth day of each 
month, the Class II and Class III prices 
pursuant to § 1062.51 (b) and (c) and 
the butterfat differential pursuant to 
§ 1062.52, all for the preceding month; 
and 

(3) On or before the 10th day after 
the end of each month, the uniform price 
pursuant to § 1062.71; 

* * * • * 

(l) Whenever required for the pur¬ 
pose of allocating receipts from other 
order plants pursuant to § 1062.47(a) 
(11) and the corresponding step of 
§ 1062.47(b), estimate and publicly an¬ 
nounce the utilization (to the nearest 
whole percentage) in each class during 
the month of skim milk and butterfat, 
respectively, in producer milk of all 
handlers. Such estimate shall be based 
upon the most current available data 
and shall be final for such purpose; 

(m) Report to the market adminis¬ 
trator of the other order, as soon as pos¬ 
sible after the report of receipts and 
utilization for the month is received from 
a handler who has received fluid milk 
products or bulk fluid cream products 
from an other order plant, the class to 
which such receipts are allocated pur¬ 
suant to § 1062.47 pursuant to such re¬ 
port, and, thereafter, any change in such 
allocation required to correct errors dis¬ 
closed in verification of such report. In 
the case of milk received from an other 
order market pool plant the classifica¬ 
tion of such milk shall be the quantities 
assigned to each class pursuant to 
§ 1062.47. In the case of milk received 
from an other order handler pool plant, 
the market administrator shall report 
the allocation of skim milk and butter¬ 
fat in the same percentage as the mar¬ 
ketwide estimate for all handlers 
pursuant to paragraph (1) of this sec¬ 
tion; and 

(n) Furnish to each handler operating 
a pool plant who has shipped fluid milk 
products or bulk fluid cream products 
to an other order plant the class to which 
such shipments were allocated by the 
market administrator of the other order 
on the basis of the report of the receiv¬ 
ing handler, and, as necessary, any 
change in such allocation arising from 
the verification of such report. 

8. In § 1062.30(a), subparagraphs 
(IKii), (2), and (3) (i) are revised as 
follows: 

§ 1062.30 Reports of receipts and utili¬ 
zation. 

* * * * * 

<a) * * * 

<!)*•* 


(ii) Fluid milk products and bulk fluid 
cream products received from other pool 
plants; and 

* • • * • 

(2) Inventories described in subpara¬ 
graph <3)<i) of this paragraph that are 
on hand at the beginning of the month; 

(3) * • • 

(i) Of inventories at the end of the 
month of the following products, show¬ 
ing separately such inventories in bulk 
form and in packaged form: 

(a) Fluid milk products; and 

(b) Fluid cream products except those 
received in packaged form from another 
plant; 

• * * * ♦ 

9. In § 1062.31, the introductory text 
is revised as follows: 

§ 1062.31 Payroll reports. 

On or before the 20th day after the 
end of the month each handler described 
in § 1062.8(a), for each of his pool plants, 
and each cooperative association with re¬ 
spect to milk for which it is the handler 
pursuant to § 1062.8 (c) and (d) shall 
submit to the market administrator the 
producer payroll, and each handler mak¬ 
ing payments pursuant to § 1062.62(b) 
his payroll for dairy farmers delivering 
Grade A milk, which shall show for each 
producer or dairy farmer: 

« * * • • 

10. Sections 1062.40 through 1062.46 
are revoked and new §§ 1062.40 through 
1062.48 are substituted therefor as 
follows: 

§ 1062.40 Classification of all skim milk 
and butterfat. 

All skim milk and butterfat to be re¬ 
ported by a handler pursuant to § 1062.30 
shall be classified each month in accord¬ 
ance with §§ 1062.41 through 1062.48. If 
any of the water contained in the milk 
from which a product is made is removed 
before the product is utilized or disposed 
of by a handler, the pounds of skim milk 
in such product that are to be considered 
under this part as used or disposed of 
by the handler shall be an amount 
equivalent to the nonfat milk solids con¬ 
tained in such product plus all of the 
water originally associated with such 
solids. 

§ 1062.41 Class I milk. 

Except as provided in §§ 1062.43, 

1062.45. and 1062.48, Class I milk shall 
be all skim milk and butterfat: 

(a) Disposed of in the form of a fluid 
milk product; 

(b) In inventory at the end of the 
month of packaged fluid milk products; 
and 

(c) Not specifically accounted for as 
Class II or Class III milk. 

§ 1062.42 Class II milk. 

Except as provided in §§ 1062.43, 

1062.45, and 1062.48, Class H milk shall 
be all skim milk and butterfat: 

(a) Disposed of in the form of a fluid 
cream product; 

(b) Used to produce: 
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(1) Yogurt, cottage cheese, creamed 
or partially creamed cottage cheese, sour 
cream, and any sour mixture of cream 
and milk or skim milk containing 9 per¬ 
cent or more butterfat; and 

(2) Any product containing 6 percent 
or more nonmilk fat (or oil) that re¬ 
sembles any product specified on para¬ 
graphs (a) and (b)(1) of this section; 
and 

(c) In inventory at the end of the 
month of packaged fluid cream products. 


(1) Assigned pursuant to 5 1062.44(a) 
to the receipts specified in § 1062.44(a) 
(2); and 

(2) Specified in § 1062.44 (b) and (c). 


§ 1062.43 Class III niilk. 

Except as provided in §§ 1062.45 and 
1062.48, Class III milk shall be all skim 
milk and butterfat. 

(a) Used to produce: 

(1) Cheese (other than cottage cheese 
and creamed or partially creamed cot¬ 
tage cheese); 

(2) Butter, plastic cream, frozen 
cream, and anhydrous milkfat: 

(3) Any milk product in dry form; 

<4) Milk shake and ice milk mixes (or 

bases) containing 20 percent or more 
total solids, frozen desserts, and frozen 
dessert mixes; 

(5) Custards, puddings, and pancake 

mixes; 

(6> Formulas especially prepared for 
Infant feeding or dietary use that are 
packaged in hermetically sealed glass or 
all-metal containers; 

(7) Evaporated or condensed milk or 
skim milk in plain or sweetened form that 
is in a consumer-type package, and any 
concentrated milk product in bulk, fluid 
form; 

(8) Any product containing 6 percent 
or more nonmilk fat (or oil) except those 
products specified in 5 1062.42(b)(2)* 
and 

(9) Any product that is not a fluid 
milk product and that is not specified in 
subparagraphs ( 1 ) through (8) of this 
Paragraph or in § 1062.42; 

(b) In bulk fluid milk products and 
bulk fluid cream products disposed of 
to any commercial food processing es- 
tab ishment (other than a milk or filled 
^mik plant) at which food products 
(other than milk products and filled 
milk) are processed and at which there 
is no disposition of fluid milk products 
other than those received in consumer- 
type packages; 

(c) In inventory at the end of the 

?I™? Pi bu]k fluid milk Products and 
ouik fluid cream products; 

„i d) In fl uid milk products and prod- 
um specified in 5 1062.42 that are dis¬ 
posed of by a handler for animal feed; 
In fluid milk products and prod- 
specified in § 1062.42 that are 
oumped by a handler if the market ad- 
mimstrator is notified of such dumping 

n , adv ? nce and is given the opportunity 
to verify such disposition; 

nJnf Q f In $ im milk represented by the 
t . n ?t Uk s . olids a dded to a fluid milk 
of k excess of the quantity 

milk inclu ded within the 

to? loS; P and UCt deflnition pursuant 

( In Shrinkage that is: 


§ 1062.44 Shrinkage. 

For purposes of classifying all skim 
milk and butterfat to be reported by a 
handler pursuant to § 1062.30, the mar¬ 
ket administrator shall determine the 
following: 

(a) The total shrinkage of skim milk 
and butterfat, respectively, at each pool 
plant, which shall be assigned pro rata 
to: 

(1) The quantity of skim milk and 
butterfat, respectively, in the receipts 
specified in paragraph (b) (1) through 
(6) of this section on which shrinkage 
is allowed pursuant to such paragraph; 
and 

(2) The quantity of skim milk and but¬ 

terfat, respectively, in receipts of other 
source milk in the form of fluid milk 
products, excluding any such receipts 
used in the computations pursuant to 
paragraph (b) (5) and (6) of this 

section; 

(b) The quantity of skim milk and 
butterfat, respectively, that was assigned 
pursuant to paragraph (a) of this sec¬ 
tion to the receipts specified in sub- 
paragraph (1) of such paragraph which 
is not in excess of: 

(1) Two percent of the skim milk and 
butterfat, respectively, in milk physically 
received at such plant directly from pro¬ 
ducers (excluding that received by diver¬ 
sion from another pool plant); 

(2) Plus 1.5 percent of the skim milk 
and butterfat. respectively, in milk re¬ 
ceived from a cooperative association 
acting as a handler pursuant to § 1062.8 
(d) and in milk diverted to such plant 
from another pool plant, except that if 
the plant operator receiving such milk 
purchases the milk on the basis of farm 
weights, the applicable percentage shall 
be 2 percent; 

(3) Plus 0.5 percent of the skim milk 
and butterfat, respectively, in producer 
milk diverted from such plant by the 
plant operator to another plant, except 
that if the operator of the other plant 
purchases such milk on the basis of farm 
weights, no shrinkage shall be allowed; 

(4) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received by transfer from 
other pool plants; 

(5) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from other order 
plants, excluding the quantity for which 
Class II or Class III classification is re¬ 
quested by the operators of both plants; 

(6) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from unregulated 
supply plants, excluding the quantity for 
which Class II or Class in classification 
is requested by the handler; and 

(7) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
products transferred to other plants; and 

(c) The quantity of skim milk and 
butterfat. respectively, in shrinkage of 


milk from producers for which a coopera¬ 
tive association is the handler pursuant 
to § 1062.8 (c) or (d), but not to exceed 
0.5 percent of the skim milk and butter¬ 
fat, respectively, in such milk. If the 
operator of the plant to which the milk 
is delivered purchases such milk on the 
basis of farm weights, no shrinkage shall 
be allowed. 

§ 1062.45 C!u*«iOration of iransfers and 
diversions. 

(a) Transfers and diversions to pool 
plants. Skim milk or butterfat trans¬ 
ferred or diverted in the form of a fluid 
milk product or a bulk fluid cream prod¬ 
uct from a pool plant to the pool plant 
of another handler (or to any pool plant 
if allocations pursuant to § 1062.47 are on 
an individual plant basis) shall be classi¬ 
fied as Class I milk unless the operators 
of both plants request the same classifi¬ 
cation in another class. The classification 
of such transfers or diversions shall be 
subject to the following conditions: 

(1) The skim milk or butterfat classi¬ 
fied in each class shall be limited to the 
amount of skim milk and butterfat, 
respectively, remaining in such class at 
the transferee or divertee plant after the 
computations pursuant to § 1062.47(a) 
(11) and the corresponding step of 
§ 1062.47(b); 

(2) If the transferor or divertor plant 
received during the month other source 
milk to be allocated pursuant to 
§ 1062.47(a) (6) or the corresponding 
step of 5 1062.47(b), the skim milk or 
butterfat so transferred or diverted shall 
be classified so as to allocate the least 
possible Class I utilization to such other 
source milk; and 

(3) If the transferor or divertor han¬ 
dler received during the month other 
source milk to be allocated pursuant to 
§ 1062.47(a) (10) or (11) or the cor¬ 
responding steps of 1 1062.47(b), the 
skim milk or butterfat so transferred or 
diverted, up to the total of the skim milk 
and butterfat, respectively, in such re¬ 
ceipts of other source milk, shall not be 
classified as Class I milk to a greater 
extent than would be the case if the 
other source milk had been received at 
the transferee or divertee plant. 

(b) Transfers and diversions to other 
order plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to an other 
order plant shall be classified in the 
following manner. Such classification 
shall apply only to the skim milk or but¬ 
terfat that is in excess of any receipts 
at the pool plant from the other order 
plant of skim milk and butterfat. re¬ 
spectively, in fluid milk products and 
bulk fluid cream products, respectively, 
that are in the same category as de¬ 
scribed in subparagraph (1), (2), or (3) 
of this paragraph: 

(1) If transferred as packaged fluid 
milk products, classification shall be in 
the classes to which allocated as a fluid 
milk product under the other order; 

(2) If transferred in bulk form, clas¬ 
sification shall be in the classes to which 
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allocated under the other order (includ¬ 
ing allocation under the conditions set 
forth in subparagraph (3) of this 
paragraph); 

(3) If the operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers or di¬ 
versions in bulk form shall be classified 
as Class II or Class m milk to the extent 
of such utilizations available for such 
classification pursuant to the allocation 
provisions of the other order; 

(4) If information concerning the 
classes to which such transfers or diver¬ 
sions were allocated under the other 
order is not available to the market ad¬ 
ministrator for the purpose of establish¬ 
ing classification under this paragraph, 
classification shall be as Class I, subject 
to adjustment when such information 
is available; 

(5) For purposes of this paragraph, if 
the other order provides for a different 
number of classes of utilization than is 
provided for under this part, skim milk 
or butterfat allocated to a class consist¬ 
ing primarily of fluid milk products shall 
be classified as Class I milk, and skim 
milk or butterfat allocated to the other 
classes shall be classified as Class in 
milk; and 

(6) If the form in which any fluid milk 
product that is transferred to an other 
order plant is not defined as a fluid milk 
product under such other order, classifi¬ 
cation under this paragraph shall be in 
accordance with the provisions of 
§§ 1062.41 through 1062.43. 

(c) Transfers to producer-handlers 
and transfers and diversions to Govern- 
‘ ment agency plants. Skim milk or butter¬ 
fat in the following forms that is trans¬ 
ferred from a pool plant to a producer- 
handler under this or any other Federal 
order or transferred or diverted from a 
pool plant to a plant exempt pursuant to 
§ 1062.60(b) shall be classified: 

(1) As Class I milk, if so moved in the 
form of a fluid milk product; and 

(2) In accordance with the utiliza¬ 
tion assigned to it, if transferred in the 
form of a bulk fluid cream product. For 
this purpose, the transferee’s or divert- 
ee’s utilization of skim milk and butter¬ 
fat in each class, in series beginning with 
Class m, shall be assigned to the extent 
possible to its receipts of skim milk and 
butterfat, respectively, in bulk fluid 
cream products, pro rata to each source. 

(d) Transfers and diversions to other 
nonpool plants. Skim milk or butterfat 
transferred or diverted in the form of a 
fluid milk product or a bulk fluid cream 
product from a pool plant to a nonpool 
plant that is not an other order plant or 
a producer-handler plant shall be classi¬ 
fied as Class I milk, subject to the follow¬ 
ing conditions: 

(1) If the transferor or divertor han¬ 
dler so requests and the conditions de¬ 
scribed in subdivisions (i) and (ii> of this 
subparagraph are met, transfers or di¬ 
versions in bulk form shall be classified 
on the basis of the assignment of the 
nonpool plant’s utilization to its receipts 
as set forth in subparagraphs (2) 
through (7) of this paragraph: 


PROPOSED RULE MAKING 

(1) The transferor or divertor handler 
claims such classification in his report of 
receipts and utilization filed pursuant to 
§ 1062.30 for the month within which 
such transaction occurred; and 

(ii) The nonpool plant operator main¬ 
tains books and records showing the util¬ 
ization of all skim milk and butterfat 
received at such plant which are made 
available for verification purposes if re¬ 
quested by the market administrator; 

(2) Class I route disposition of the 
nonpool plant in the marketing area of 
each Federal milk order and transfers of 
packaged fluid milk products from such 
nonpool plant to plants fully regulated 
under such order shall be assigned to the 
extent possible: . 

(i) First to receipts of packaged fluid 
milk products at such nonpool plant from 
pool plants; and 

(ii) Any remaining such route dispo¬ 
sition and transfers from the nonpool 
plant shall be assigned pro rata to any 
remaining unassigned receipts of pack¬ 
aged fluid milk products at such nonpool 
plant from other order plants; 

(3) Class I disposition from the non¬ 
pool plant of packaged fluid milk prod¬ 
ucts other than that described in sub- 
paragraph (2) of this paragraph shall 
be assigned pro rata to any receipts of 
packaged fluid milk products at such 
nonpool plant from pool plants and 
other order plants that remain unas¬ 
signed after the assignment pursuant to 
subparagraph (2) of this paragraph; 

(4) Class I disposition of packaged 
fluid milk products described in sub- 
paragraph <2) of this paragraph that 
was not assigned pursuant to such sub- 
paragraph and transfers of bulk fluid 
milk products from the nonpool plant to 
pool plants and other order plants, to 
the extent that such transfers and any 
remaining transfers of packaged fluid 
milk products to each such pool plant 
and other order plant exceed receipts of 
fluid milk products from such plant and 
that such excess is allocated to Class I 
at the transferee plant, shall be assigned 
to the extent possible: 

(i) First to receipts of fluid milk prod¬ 
ucts at such nonpool plant from pool 
plants that remain unassigned after 
the assignments pursuant to subpara¬ 
graphs (2) and (3) of this paragraph; 
and 


(ii) Any remaining such Class I dis¬ 
position and transfers from the nonpool 
plant shall be assigned pro rata to any 
remaining unassigned receipts of fluid 
milk products at such non pool plant 
from other order plants; 

(5) Any remaining unassigned Class 
I utilization at the nonpool plant shall 
be assigned to the extent possible: 

(i) First to such nonpool plant’s re¬ 
ceipts from dairy farmers who the mar¬ 
ket administrator determines constitute 
regular sources of bottling grade milk 
for such non pool plant; and 

(ii) Any remaining unassigned Class 
I utilization shall be assigned to the non¬ 
pool plant’s receipts of bottling grade 
milk from plants not fully regulated 
under any Federal milk order; 


(6) Any remaining unassigned re¬ 
ceipts of fluid milk products and bulk 
fluid cream products at the nonpool plant 
from pool plants and other order plants 
shall be assigned pro rata to such re¬ 
maining unassigned receipts from each 
source in sequence to any Class III utili¬ 
zation, then any Class Ili utilization, 
and then any remaining Class I utiliza¬ 
tion at the nonpool plant; and 

(7) In determining the nonpool plant’s 
utilization for purposes of this para¬ 
graph, any fluid milk products and bulk 
fluid cream products transferred from 
such non pool plant to a plant not fully 
regulated under any Federal milk order 
shall be classified on the basis of the 
second plant’s utilization using the same 
assignment priorities at the second plant 
that are set forth in this paragraph. 

§ 1062.46 Classification of producer 

milk. 

Each month the market administrator 
shall determine the classification of pro¬ 
ducer milk in the following manner: 

(a) Correct for mathematical and 
other obvious errors all reports filed pur¬ 
suant to § 1062.30 and compute sepa¬ 
rately for each pool plant and for each 
cooperative association with respect to 
milk for which it is the handler pursuant 
to § 1062.8 <c) or (d) the pounds of skim 
milk and butterfat. respectively, in each 
class in accordance with §§ 106-40 
through 1062.45 and § 1062.48. For pur¬ 
poses of this paragraph and § 1062.47, 
fluid cream products that are received 
from another plant in packaged form 
and disposed of. or held in inventory, m 
the same container in which received 
shall not be included in a handler s re¬ 
ceipts. inventory, or disposition unless 
such products become other source milk 
pursuant to 5 1062.15 (b) or (c); 

<b) For each handler describee w 
§ 1062.8(a), allocate in accordance with 
5 1062 47 such handler’s receipts of skim 
milk and butterfat to his utilization ol 
skim milk and butterfat in each class, 
subject to the following conditions: 

(1) If the handler is a cooperative 
association, such receipts and utilization 
shall not include any milk for which it 
is the handler pursuant to § 1062.8 c> 
or <d>; and . 

i2) If the handler operates two or 
more pool plants, such receipts and util - 
zatlon shall be for all of his pool plan's 
combined unless the handler requests in 
his reports filed pursuant to 5i 106~.J» 
that the classification of producer mus 
be determined separately for each of m* 
pool plants and he has no skim nni " 
butterfat that would be allocated under 
§ 1062.47ia) (10) or (11) or the cone- 
sponding steps of 5 1062.47<b); and 

(c) The quantity of producer milk 
each class shall be the following: 

1 1 ) For each cooperative association 
with respect to milk for which it is tn 
handler pursuant to ! 1062 8 (c) or ■ • 

the combined pounds of skim milk an 
butterfat in each class that were dete - 
mined pursuant to paragraph (a) of t™ 4 
section: and 

(2) For each handler described m 
§ 1062.8(a), the combined pounds of ski 
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milk and butterfat remaining in each 
class after the computations pursuant to 
5 1062.47(a) (13) and the corresponding 
step of § 1062.47(b). 

§ 1062.47 Allocation of receipt* to utili¬ 
zation. 


For the purpose of § 1062.46, a han¬ 
dler’s receipt shall be allocated to his 
utilization as follows: 

fa) Skim milk shall be allocated in 
the following manner: 

(1) Subtract from the total pounds of 
skim milk in Class III the pounds of skim 
milk classified as Class III milk pursuant 
to § 1062.43(g)(2); 

• 2) Subtract from the total pounds of 
skim milk in Class I the pounds of skim 
milk in receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment obliga¬ 
tion under any order; 

<3) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in fluid milk products re¬ 
ceived in packaged form from an other 
order plant, except that to be subtracted 
pursuant to subparagraph (6>(vi> of this 
paragraph, as follows: 

(!) From Class HI milk, the lesser 
of the pounds remaining or 2 percent 
of such receipts; and 
<ii) From Class I milk, the remainder 
of such receipts; 

(4) With respect to a plant that was 
fully regulated in the immediately pre¬ 
ceding month under any Federal milk 
order providing for a similar allocation 
of beginning inventories of packaged 
fluid milk products: 

<i> Subtract from the remaining 
pounds of skim milk in Class I the 
pounds of skim milk in packaged 
fluid milk products that are in inventory 
at the beginning of the month; and 
<ii> Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 
m packaged fluid cream products that 
are in inventory at the beginning of the 
month; 

(5) Subtract from the remaining 
Pounds of skim milk in Class n the 
Pounds of skim milk in other source 
milk (except that received in the form of 
a fluid milk product or a fluid cream 
Product) that is added to, or used to 

™ ce - any product specified in 
5 1062.42; 

(6) Subtract in the order specified be- 
mw from the pounds of skim milk re- 

each class * in series begin- 
mn? }^h Class HI. the pounds of skim 
in each of the following: 

source milk (except that re- 
5 “ ed , n the form of a fluid milk pro- 
Quct) that was not subtracted pursuant 
to subparagraph (5) of this paragraph: 

of fluid mUk Products 

(?rariB Pt milk) for which bottling 
srode certification is not established: 

CiSfLIS pro, "“ ts 


(iv) Receipts of fluid milk products 
from a producer-handler as defined 
under this or any other Federal milk 
order or from a plant exempt pursuant 
to§ 1062.60(b); 

(v) Receipts of reconstituted skim 
milk in filled milk from an unregulated 
supply plant that were not subtracted 
pursuant to subparagraph (2) of this 
paragraph; and 

(vi) Receipts of reconstituted skim 
milk in filled milk from an other order 
plant that is regulated under any Fed¬ 
eral milk order providing for individual- 
handler pooling, to the extent that recon¬ 
stituted skim milk is allocated to Class I 
at the transferor plant; 

(7) Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in Class II and Class III, in 
sequence beginning with Class HI, but 
not in excess of such quantities, the 
pounds of skim in each of the following* 

(i) Receipts of fluid milk products 
from an unregulated supply plant that 
were not subtracted pursuant to subpara¬ 
graphs (2) and (6) (v) of this paragraph: 

(a) For which the handler requests 
Class II or Class HI classification; or 
<b) Which are in excess of the pounds 
of skim milk determined by multiplying 
the pounds of skim milk remaining in 
Class I by 1.25 and subtracting the sum 
of the pounds of skim milk in receipts of 
producer milk, fluid milk products from 
pool plants of other handlers (or any 
pool plant if allocation is on an individ¬ 
ual plant basis), and bulk fluid milk 
products from other order plants that 
were not subtracted pursuant to subpara¬ 
graph (6) (vi) of this paragraph; and 

(ii) Receipts of bulk fluid milk prod¬ 
ucts from an other order plant that are 
in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to sub- 
paragraph (6) (vi> of this paragraph, if 
Class H or Class IH classification is re¬ 
quested by the operator of the other 
order plant and the handler; 

(8) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class IH, the pounds of 
skim milk in inventory at the beginning 
of the month of fluid milk products und 
fluid cream products (and, for the first 
month that this subparagraph is effective 
Grade A sour cream and Grade A sour 
mixtures) that were not subtracted pur¬ 
suant to subparagraph (4) of this para¬ 
graph; 

(9) Add to the remaining pounds of 
skim milk in Class HI the pounds sub¬ 
tracted pursuant to subparagraph (I) of 
this paragraph; 

(10) Subtract from the pounds of skim 
milk remaining in each class, pro rata 
to such quantities in Class I and in Class 
H and Class HI combined, with the 
quantity prorated to Class II and Class IH 
combined being subtracted first from 
Class HI and then from Class H, the 
pounds of skim milk in receipts of fluid 
milk products from an unregulated 
supply plant that were not subtracted 
pursuant to subparagraphs (2), (6)(v), 
and (7) (i) of this paragraph and that 
were not offset by transfers of fluid milk 


products to the same unregulated supply 
plant from which fluid milk products to 
be allocated at this step were received; 

(11) Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in each class the pounds of skim 
milk in receipts of bulk fluid milk prod¬ 
ucts from an other order plant that are 
in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to sub- 
paragraphs (6) (vi) and (7) <ii) of this 
paragraph: 

(i) From each class, in series begin¬ 
ning with Class HI, the pounds deter¬ 
mined by multiplying the pounds of such 
net receipts by the larger of the per¬ 
centage of estimated combined Class H 
and Class HI utilization of skim milk 
announced for the month by the market 
administrator pursuant to § 1062.22(1) 
or the percentage that the combined 
Class II and Class HI utilization remain¬ 
ing is of the total remaining utilization 
of skim milk of the handler; 

(ii) From Class I, the remainder of 
such receipts; and 

(iii) The quantity of skim milk, if any 
subtracted pursuant to subdivision (ii)* 
of this subparagraph shall be assigned 
pro rata to the receipts from other or¬ 
der plants under market pool orders and 
under handler pool orders which were 
assigned pursuant to subdivisions (i) and 
(ii) of this subparagraph (the skim milk 
subtracted pursuant to subdivision (i) of 
this subparagraph shall be subject to the 
same proration); 

(12) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in fluid milk products and 
bulk fluid cream products from pool 
plants of other handlers (or any pool 
plant if allocation is on an individual 
plant basis) according to the classi¬ 
fication of such products pursuant to 
§ 1062.45(a); and 

(13) If the total pounds of skim milk 
remaining in all classes exceed the 
pounds of skim milk in producer milk, 
subtract such excess from the pounds of 
skim milk remaining in each class in 
series beginning with Class IH. Any 
amount so subtracted shall be known as 
“overage”; and 

(b) Butterfat shall be allocated in ac¬ 
cordance with the procedure outlined for 
skim milk in paragraph (a) of this 
section. 

§ 1062.48 Responsibility of handlers 

and reelnsM lira lion of milk. 

(a) All skim milk and butterfat shall 
be classified as Class I milk unless the 
handler who first receives such skim milk 
or butterfat proves to the market admin¬ 
istrator that such skim milk or butterfat 
should be classified otherwise. 

(b) For the purposes of §§ 1062.41 

through 1062.48, §§ 1062.50 through 

1062.54, and §§ 1062.70 through 1062.72, 
milk delivered by a cooperative associa¬ 
tion in its capacity as a handler pursuant 
to § 1062.8(d) shall be classified and allo¬ 
cated as producer milk according to the 
use or disposition by the receiving han¬ 
dler and the value thereof at class prices 
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shall be included in the receiving han¬ 
dler’s net pool obligation pursuant to 
§ 1062.70. For purposes of location ad¬ 
justment pursuant to § 1062.53 and 
administrative expense pursuant to 
§ 1062.88, such milk shall be treated as 
producer milk of the receiving handler. 

(c) If verification by the market 
administrator discloses that the original 
classification of skim milk or butterfat 
was incorrect, such skim milk or butter- 
fat shall be reclassified. 

11. Section 1062.51 is revised as 
follows: 

§ 1062.51 Class prices. 

Subject to the provisions of §8 1062.52 
and 1062.53, the class prices per hun¬ 
dredweight for the month shall be as 
follows: 

(a) Class I price. The Class I price at 
plants located in Zone I shall be the basic 
formula price for the preceeding month 
plus $1.40, plus 20 cents. 

(b) Class II price. The Class II price 
shall be the basic formula price for the 
month plus 20 cents. 

(c) Class III price. The Class in price 
shall be the basic formula price for the 
month. 

12. Section 1062.52 is revised as fol¬ 
lows: 

§ 1062.52 Butterfat differential. 

For milk containing more or less than 
3.5 percent butterfat. the class prices 
specified in § 1062.51 and the uniform 
price specified in § 1062.71 shall be in¬ 
creased or decreased, respectively, for 
each one-tenth percent butterfat varia¬ 
tion from 3.5 percent by an amount, 
rounded to the nearest one-tenth cent, 
that is equal to the Chicago butter price 
for the month multiplied by 0.115. 

13. Section 1062.53 is revised as 
follows: 

§ 1062.53 Location adjustments to han¬ 
dlers. 

(a) For milk received at a pool plant 
from producers or from cooperative as¬ 
sociations acting as a handler pursuant 
to § 1062.8(d) which is classified as Class 
I milk and eligible pursuant to para¬ 
graph <b> or (c) of this section for loca¬ 
tion adjustment, the Class I price at such 
pool plant, if located: 

(1) In Zone I of the marketing area, 
shall be the price specified in 8 1062.51 
(a) except as provided in subparagraph 
(4) of this section; 

(2) In Zone II of the marketing area, 
shall be the Zone I price plus a location 
adjustment of 15 cents; 

(3) In Zone in of the marketing area, 
shall be the Zone I price plus a location 
adjustment of 17 cents; 

(4) In Zone A (the Missouri counties 
of Barry, Christian, Douglas, Greene, 
Howell. Laclede, Lawrence. Ozark, Stone, 
Taney, Webster, Wright, and Texas), for 
any plant which does not dispose of fluid 
milk products in consumer-type pack¬ 
ages and which is qualified as a pool plant 
pursuant to § 1062.12 (b> or (c) or a 
supply plant which qualifies pursuant to 
§ 1062.12(d). shall be the price specified 
in § 1062.51(a) less 27 cents; 
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(5) Outside the marketing area and 
Texas County, Missouri, and more than 
30 miles from the city hall, St. Louis, 
Mo., or the city hall in Springfield. Mo., 
whichever is nearer, shall be the Class I 
price applicable in Zone I, less a location 
adjustment of 1.5 cents for each 10 miles 
or fraction thereof that such plant is lo¬ 
cated from the city hall, St. Louis, Mo., 
or the city hall in Springfield, Mo., 
whichever is nearer: and 

(6) In determining location adjust¬ 
ments, mileage shall be based on the 
shortest hard-surfaced highway dis¬ 
tance as determined by the market 
administrator. 

(b) If skim milk and buttrfat are 
allocated on an individual plant basis 
pursuant to 8 1062.47, the quantity of 
milk received at the plant that shall be 
subject to location adjustment shall be 
determined as follows. In applying the 
following rules, diversions to pool plants 
located more than 120 miles from the 
city hall in either Springfield or St. 
Louis, Mo., as determined pursuant to 
8 1062.14(c)(4), shall be treated the 
same as receipts from producers at the 
divertee plant and shall be excluded 
from receipts at the divertor plant, and 
diversions to pool plants located within 
120 miles of the city hall in either Spring- 
field or St. Louis. Mo., as determined 
pursuant to 8 1062.14(c)(5), shall be 
treated the same as a transfer from the 
divertor plant to the plant to which 
diverted: 

(1) From the total pounds of Class I 
skim milk and butterfat. respectively, 
at such plant subtract any beginning 
inventory and other source milk allo¬ 
cated to Class I pursuant to 8 1062.47 
(a) and <b) and any Class I transfers 
to other pool plants; 

(2) The amount of Class I transfers 
from such plant to other pool plants 
that is eligible for a location adjustment 
shall be determined at the transferee 
plant as follows: 

(i) From the total pounds of Class I 
skim milk and butterfat, respectively, 
at such transferee plant (excluding Class 
I transfers to other pool plants that are 
not eligible for location adjustment as 
determined at such other pool plants) 
subtract any beginning inventory and 
other source milk allocated to Class I 
pursuant to 8 1062.47 (a) and (b): 

(ii) From the remaining pounds of 
Class I skim milk and butterfat, respec¬ 
tively, subtract 95 percent of the skim 
milk and butterfat, respectively, in re¬ 
ceipts at such transferee plant from 
producers and cooperative associations 
acting as a handler pursuant to § 1062.8 
(d); 

(iii) Assign the remaining amount of 
Class I skim milk and butterfat to fluid 
milk products received by transfer from 
other pool plants an sequence beginning 
with receipts from the plant having the 
highest Class I price; and 

(iv) The amount of Class I transfers 
eligible for location adjustment at each 
transferor plant shall be the quantity 
assigned pursuant to subdivision (iii) 
of this subparagraph or the quantity of 
Class I skim milk and butterfat trans¬ 


ferred from such plant to the transferee 
plant, whichever is less; and 

(3) The sum of the quantities deter¬ 
mined pursuant to subparagraphs <1) 
and (2) (iv) of this paragraph, or the 
total pounds of milk received at the plant 
from producers and cooperative associa¬ 
tions acting as a handler pursuant to 
§ 1062.8(d), whichever is less, shall be 
the total quantity of milk eligible for 
location adjustment at such plant. 

(c) If skim milk and butterfat are 
allocated on a system basis pursaunt to 
§ 1062.47, the quantity of milk received 
at each plant from producers and coop¬ 
erative associations acting as a handler 
pursuant to § 1062.8(d) that shall be sub¬ 
ject to any location adjustment appli¬ 
cable at such plant shall be determined 
as follows: 

(1) Assign to the skim milk and 
butterfat, respectively, in the combined 
Class II and Class HI utilization at each 
plant of the handler (excluding any such 
utilization at each plant based on trans¬ 
fers to other pool plants of the handler) 
any beginning inventory and other source 
milk receipts at such plant of the respec¬ 
tive category allocated to such combined 
class uses pursuant to each subparagraph 
of 8 1062.47(a) and the corresponding 
step of 8 1062.47(b). If the same category 
of other source milk to be assigned to the 
combined Class II and Class III utiliza¬ 
tion was received at two or more plants 
of the handler, such other source milk 
shall be assigned first to the combined 
Class II and Class III utilization at the 
plant where the lowest Class I price 
applies and then in sequence to such 
utilization at plants having the next 
higher Class I prices (excluding in each 
case utilization based on transfers to his 
other pool plants). To the extent that 
combined Class II and Class III utiliza¬ 
tion of beginning inventory and other 
source milk remains unassigned, such 
remainder shall be assigned first to the 
remaining combined Class n and Class 
III utilization at the plant where the 
lowest Class I price applies and then in 
sequence to such utilization at plants 
having the next higher Class I prices: 

<2) From the total pounds of Class I 
skim milk and butterfat respectively, at 
each plant of the handler (excluding 
transfers to his other pool plants and 
Class I transfers to pool plants of other 
handlers) subtract the pounds of skim 
milk and butterfat in the respective cate¬ 
gory of other source milk received and 
beginning inventory at such plant which 
exceed the quantities assigned to Class II 
and Class III utilization at such plant 
pursuant to subparagraph (1) of this 
paragraph; 

(3) The amount of transfers from 
each plant to other pool plants of the 
handler operating such plant and Class I 
transfers to pool plants of other han¬ 
dlers that are eligible for a location ad¬ 
justment shall be determined at the 
transferee plant as follows: 

(i) To the pounds of Class I skim milk 
and butterfat, respectively, remainin'; at 
the transferee plant after the computa¬ 
tion pursuant to subparagraph (2) oi 
this paragraph add any Class I transfers 
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from such plant to other pool plants that 
are eligible for location adjustment as 
determined at the plants to which such 
transfers were made, and then subtract 
95 percent of the skim milk and butter- 
fat, respectively, in receipts at such 
transferee plant from producers and co¬ 
operative associations acting as a han¬ 
dler pursuant to § 1062.8(d); 

(ii) Assign the remaining amount of 
Class I skim milk and butterfat to fluid 
milk products received by transfer from 
other pool plants in sequence beginning 
with receipts from the plant having the 
highest Class I price; and 
(ill) The amount of Class I transfers 
eligible for location adjustment at each 
transferor plant shall be the quantity 
assigned pursuant to subdivision (ii) of 
this subparagraph or the quantity of 
Class I skim milk and butterfat trans¬ 
ferred from such plant to the transferee 
plant, whichever is less; and 
(4) The sum of the quantities deter¬ 
mined pursuant to subparagraphs (2) 
and (3)(iii) of this paragraph, or the 
total pounds of milk received at the plant 
from producers and cooperative associ¬ 
ations acting as a handler pursuant to 
§ 1062.8(d), whichever is less, shall be 
the total quantity of milk eligible for lo¬ 
cation adjustment at such plant. 

(d) Tha. Class I price applicable to 
other source milk shall be adjusted at the 
rates set forth in paragraph (a) of this 
section, except that the adjusted Class I 
price shall not be less than the Class HI 
price. 

14. Section 1062.60 is revised as fol¬ 
lows: 


§ 1062.60 Exemptions. 

(a) Producer-handler. Sections 1062.- 
40 through 1062.48. 1062.50 through 
1062.54, 1062.61, 1062.62, 1062.70 through 
1062.72, 1062.80, and 1062.82 through 
1062.89 shall not apply to a producer- 
handler; and 

(b) Governmental agency. None of the 
provisions of this part except §§ 1062.- 
13, 1062.45(c), and 1062.47(a) (6) (iv) 
and the corresponding step of § 1062.47 
•d) shall apply to a plant operated by a 
governmental agency. 

15. In § 1062.61(e), subparagraph (2) 
is revised as follows: 

§ 1062.61 Plants subject to other Fed¬ 
eral orders. 

• • 

(e) • • * 

.J. 2 ! ? omput€ the value of the recon¬ 
stituted skim milk assigned in subpara* 
8«tPh (1) of this paragraph to route dis¬ 
position in this marketing area by mul- 
ipiying the quantity of such skim milk 
oy the difference between the Class I 
at ^.”P de ^. thte part that is applicable 
<hnf C ? cat ' 10n of the other order plant 
uni 1 > not 10 ^ less than the Class ni 
Price) and the Class m price. 

lows- SeCtion 1 0622.62 is revised as fol- 

• 062.62 Obligation of handler oper¬ 
ating a partially regulated diMribut- 
"*R plant. 

reci^ 1 t^ a i l , ci ]!L who operates a partially 
atod distributing plant shall pay on 


or before the 25th day after the end of 
the month to the market administrator 
for the producer-settlement fund the 
amount computed pursuant to paragraph 

(a) of this section. If the handler sub¬ 
mits pursuant to §5 1062.30(b) and 
1062.31 the information necessary for 
making the computations, such handler 
may elect to pay in lieu of such payment 
the amount computed pursuant to para¬ 
graph (b) of this section: 

(a) The payment under this para¬ 
graph shall be the amount resulting 
from the following computations: 

(1) Determine the pounds of skim 
milk and butterfat, respectively, in the 
partially regulated distributing plant’s 
route disposition in the marketing area; 

(2) Subtract the pounds of skim milk 
and butterfat, respectively, received at 
the partially regulated distributing 
plant: 

(i) As Class I milk from pool plants 
and other order plants, except that sub¬ 
tracted under a similar provision of an¬ 
other Federal milk order; and 

(ii) From another nonpool plant that 
is not an other order plant to the extent 
that an equivalent amount of skim milk 
or butterfat disposed of to such nonpool 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment obliga¬ 
tion under any order; 

(3) Subtract the pounds of reconsti¬ 
tuted skim milk in the partially regulated 
distributing plant’s route disposition in 
the marketing area; 

(4) Combine the remaining pounds of 
skim milk and butterfat and multiply 
the total by the difference between the 
Class I price and the weighted average 
price, both prices to be applicable at the 
location of the partially regulated dis¬ 
tributing plant (but not to be less than 
the Class III price); and 

(5) Add the amount obtained from 
multiplying the pounds of reconstituted 
skim milk specified in subparagraph (3) 
of this paragraph by the difference be¬ 
tween the Class I price applicable at the 
location of the partially regulated dis¬ 
tributing plant (but not to be less than 
the Class m price) and the Class III 
price. 

(b) The payment under this paragraph 
shall be the amount resulting from the 
following computations; 

(1) Determine the obligation that 
would have been computed pursuant to 
§ 1062.70 for the partially regulated dis¬ 
tributing plant if the plant had been a 
pool plant, subject to the following 
modifications: 

(i) Fluid milk products and bulk fluid 
cream products received at the partially 
regulated distributing plant from a pool 
plant or an other order plant shall be 
allocated at the partially regulated dis¬ 
tributing plant to the same class in which 
such products were classified at the fully 
regulated plant; 

(ii) Fluid milk products and bulk 
fluid cream products transferred from 
the partially regulated distributing plant 
to a pool plant or an other order plant 
shall be classified at the partially regu¬ 


lated distributing plant In the class to 
which allocated at the fully regulated 
plant. Such transfers shall be allocated 
to the extent possible to those receipts 
at the partially regulated distributing 
plant from pool plants and other order 
plants that are classified in the corre¬ 
sponding class pursuant to subdivision (i) 
of this subparagraph. Any such transfers 
remaining after the above allocation 
which are classified in Class I and on 
which an obligation is computed for the 
handler operating the partially regulated 
distributing plant pursuant to § 1062.70 
shall be priced at the uniform price (or 
at the weighted average price if such is 
provided) of the respective order regu¬ 
lating the handling of milk at the trans¬ 
feree plant, with such uniform price ad¬ 
justed to the location of the nonpool 
plant (but not to be less than the lowest 
class price of the respective order), ex¬ 
cept that transfers of reconstituted skim 
milk in filled milk shall be priced at the 
lowest class price of the respective order; 
and 

(iii> If the operator of the partially 
regulated distributing plant so requests, 
in lieu of the obligation pursuant to 
§ 1062.70(f) and the credit specified in 
§ 1062.84(b)(2), the obligation for such 
handler shall include a similar obliga¬ 
tion for each nonpool plant that is not an 
other order plant which serves as a sup¬ 
ply plant for such partially regulated dis¬ 
tributing plant by making shipments to 
the partially regulated distributing plant 
during the month equivalent to the re¬ 
quirements of § 1062.12(b), subject to 
the f ollowing conditions: 

(a) The operator of the partially reg¬ 
ulated distributing plant submits with 
his reports filed pursuant to §§ 1062.30 
(b) and 1062.31 similar reports for each 
such nonpool supply plant; 

(b) The operator of such nonpool sup¬ 
ply plant maintains books and records 
showing the utilization of all skim milk 
and butterfat received at such plant 
which are made available if requested 
by the market administrator for verifi¬ 
cation purposes; and 

(c) The obligation for such nonpool 
supply plant shall be determined in the 
same manner prescribed for computing 
the obligation of such partially regulated 
distributing plant; and 

(2) From the obligation computed 
pursuant to subparagraph (1) of this 
paragraph, subtract: 

(i) The gross payments by the oper¬ 
ator of such partially regulated distribut¬ 
ing plant for bottling grade milk received 
at the plant during the month from dairy 
fanners; 

(ii) If subparagraph (D(iii) of this 
paragraph applies, the gross payments 
by the operator of such nonpool supply 
plant for bottling grade milk received at 
the plant during the month from dairy 
farmers; and 

(iii) The payments by the operator of 
the partially regulated distributing plant 
to the producer-settlement fund of 
another order under which such plant is 
also a partially regulated distributing 
plant and like payments by the operator 
of the nonpool supply plant if subpara- 
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graph (1) (iii) of this paragraph applies. 

17. Section 1062.70 is revised as 
follows: 


§ 1062.70 Compulation of the net pool 

obligation of each handler. 

The monthly net pool obligation of 
each handler described in I 1062.8 (a). 

(c) and (d) shall be determined for such 
handler, or for each pool plant of such 
handler if the allocations pursuant to 
§ 1062.47 are on an individual plant basis 
and the handler requests separate state¬ 
ments. Such obligation shall be a sum of 
money computed by the market adminis¬ 
trator as follows: 

(a) Multiply the pounds of producer 
milk in each class determined pursuant 
to § 1062.46 by the applicable class price 
and add the resulting amounts: 

(b) Add the amounts obtained from 
multiplying the pounds of overage sub¬ 
tracted from each class pursuant to 
§ 1062 47(a) (13) and the corresponding 
step of § 1062.47(b) by the respective 
class price applicable at the location of 
the pool plant; 

(c) Add the amount obtained from 
multiplying the difference between the 
Class HI price for the preceding month 
and the Class I price applicable at the 
location of the pool plant or the Class II 
price, as the case may be, for the current 
month by the hundredweight of skim 
milk and butterfat subtracted from Class 
I and Class II pursuant to 5 1062.47(a) 
(8) and the corresponding step of 
§ 1062.47(b); 

(d) Add the amount obtained from 

multiplying the difference between the 
Class I price applicable at the location 
of the pool plant and the Class IH price 
by the hundredweight of skim milk and 
butterfat subtracted from Class I pur¬ 
suant to 5 1062.47(a)(6) (i) through 

(iv) and the corresponding step of 
5 1062.47(b). excluding receipts of bulk 
fluid cream products from an other order 
plant; 

(e) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location of 
the transferor plant and the Class III 
price by the hundredweight of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1062.47(a)(6) (v) and (vi) 
and the corresponding step of 
§ 1062.47(b); 

(f) Add the amount obtained from 
multiplying the Class I price applicable 
at the location of the nearest nonpool 
plants from which an equivalent volume 
was received by the pounds of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1062.47(a) (10) and the 
corresponding step of 5 1062.47(b), ex¬ 
cluding such skim milk and butterfat in 
receipts of bulk fluid milk products from 
an unregulated supply plant to the ex¬ 
tent that an equivalent amount of skim 
milk or butterfat disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used 
as an offset for any other payment 
obligation under any order ; and 

(g) Add the amount obtained from 
multiplying the hundredweight of skim 
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milk and butterfat in receipts of fluid 
milk products from a handler pool other 
order plant subtracted from each class 
pursuant to § 1062.47(a) (11) (iii) an d 
the corresponding step of 5 1062.47(b) 
by the applicable class price pursuant to 
this part adjusted for location of the 
plant from which received. 

18. In 5 1062.71, paragraphs (c) and 
(e) (2) arS revised as follows; 

§ 1062.71 Computation of uniform 
prices. 

(c) Subtract, if the average butterfat 
content of the milk specified in para¬ 
graph (e) of this section is more than 3.5 
percent, or add, if such butterfat content 
is less than 3.5 percent, the amount ob¬ 
tained by multiplying the amount by 
which the average butterfat content of 
such milk varies from 3.5 percent by the 
butterfat differential specified in 
5 1062.52. and multiply the result by the 
total hundredweight of such milk; 


(e) ♦ * • 

(2) The total hundredweight for 
which a value is computed pursuant to 
§ 1062.70 (f) and (g); 

• • • * • 

19. In 5 1062.80. paragraphs (a) and 
(b)(2) are revised as follows; 

§ 1062.80 Time and method of payment. 


(a) On or before the 17th day after 
the end of the month during which the 
milk was received, to each producer for 
whom payment is not made pursuant to 
paragraph (c) of this section, at not less 
than the applicable uniform price com¬ 
puted pursuant to 5 1062.71 for such 
producer’s deliveries of milk, adjusted 
pursuant to 5§ 1062.52 and 1062.82, re¬ 
spectively, and less the amount of the 
payment made pursuant to paragraph 
(b) of this section. If by such date such 
handler has not received full payment 
pursuant to 5 1062.85, he may reduce his 
total payments uniformly to all producers 
by not more than the amount of the 
reduction in payment by the market 
administrator. He shall, however, com¬ 
plete such payments pursuant to this 
paragraph not later than the date for 
making such payments next following re¬ 
ceipt of the balance from the market 
administrator. 

(b) * * * 

(2) Who is still delivering Grade A milk 
to such handler, a partial payment with 
respect to milk received from him during 
the first 15 days of such month com¬ 
puted at not less than the Class HI 
price for 3.5 percent milk for the preced¬ 
ing month, without deduction for 
hauling; 

* • ♦ • • 

§ 1062.81 [Revoked] 

20. Section 1062.81 is revoked. 

21. Section 1062.82 is revised as 
follows: 

§ 1062.82 Location differentials to pro¬ 
ducers and on nonpool milk. 

(a) For producer milk received at pool 
plants located outside Zone I and more 


than 30 miles from the city hall in St. 
Louis, Mo., or the city hall in Springfield, 
Mo., whichever is nearer, there shall be 
added or deducted, as the case may be, 
an adjustment for each such plant for 
all milk at the rates specified in 
5 1062.53(a) (2), (3), and (5); and 
(b> The weighted average price appli¬ 
cable to other source milk shall be ad¬ 
justed at the rates set forth in 5 1062.53 
(a) (2), (3), and (5). except that the 
adjusted weighted average price shall 
note be less than the Class III price. 

22. In § 1062.84(b), subparagraph <2) 
is revised as follows: 

§ 1062.84 Payments to the producer- 
settlement fund. 

* * • • • 

(b) • * * 

(2) The value at the weighted average 
price applicable at the location of the 
plants from which received of other 
source milk for which a value is com¬ 
puted pursuant to 5 1062.70 (f) and (g), 
plus in the case of milk received from a 
handler pool market the amount of the 
location differential at the location of 
the plant from which received applied to 
the quantity of Class n and Class in 
milk reported pursuant to 5 1062.22* m> 
w r hich is in excess of the Class II and 
Class HI milk pursuant to 5 1062.70(g) 
except that for milk received from a han¬ 
dler pool market the value applicable 
pursuant to this subparagraph shall not 
exceed the value for such quantity calcu¬ 
lated pursuant to 5 1062.70(g). 

23. Section 1062.88 is revised as fol¬ 
lows: 


§ 1062.88 Expense of administration* 

As his pro rata share of the expense 
of administering the order, each handler 
shall pay to the market administrator 
on or before the 15th day after the end 
of the month 2.5 cents per hundred¬ 
weight, or such lesser amount as the 
Secretary may prescribe, with respect 

^ia) His producer milk (including such 
handler’s own production and milk re¬ 
ceived from a cooperative association 
acting as a handler pursuant to 51062.8 

(b) Other source milk allocated to 
Class I pursuant to 5 1062.47(a) (6) ana 
(10) and the corresponding steps of 
5 1062.47(b), except such other source 
milk on which no handler obligation ap¬ 
plies pursuant to 5 1062.70(f); and 

(c) Class I milk disposed of on a route 
in the marketing area from a partiauy 
regulated distributing plant that excec > 
the skim milk and butterfat subtractea 
pursuant to 5 1062.62(a) (2). 


PART 1099—MILK IN THE PADUCAH, 
KY., MARKETING AREA 

1. In 5 1099.8, paragraph (b) is re¬ 
vised as follows: 

§ 1099.8 Pool plant. 

* • * • * 

(b) A distributing plant or suppff 
plant from which the volume of \ vm 
and skim milk shipped to pool PlM"j 
qualified pursuant to paragraph (»• 
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tills section, or disposed of as Class I 
milk, except filled milk, on route distri¬ 
bution is equal to not less than 50 per¬ 
cent of the receipts of milk from dairy 
farmers producing milk under a Grade A 
dairy farm permit or rating issued by 
a duly constituted health authority (in¬ 
cluding milk of such dairy farmers di¬ 
verted by the plant operator), from co¬ 
operative associations in their capacity 
as handlers pursuant to § 1099.10(e) and 
fluid milk products, except filled milk, 
received from other plants: Provided , 
That if a supply plant ships to pool plants 
qualified pursuant to paragraph (a) of 
this section milk and skim milk equal 
to at least 75 percent of its receipts of 
milk from such dairy fanners and co¬ 
operative associations in their capacity 
as handlers pursuant to § 1099.10(e) in 
October and November and 35 percent 
of such milk in three additional months 
during the period from August through 
January, such plant shall, upon written 
application to the market administrator 
on or before the end of such period, be 
designated as a pool plant until the end 
of any month during the succeeding Au¬ 
gust through January period in which the 
milk of such plant is disposed of in such 
a way that it becomes impossible for the 
plant to reestablish its qualification un¬ 
der the terms of this proviso: And pro¬ 
vided further, That in the case of a sup¬ 
ply plant operated by a cooperative as¬ 
sociation which supplies to other pool 
plants at least two-thirds of the producer 
milk of its producer members (including 
both the milk delivered directly from the 
farms of member producers and that de¬ 
livered from the plant of the associa¬ 
tion) delivered to all plants during the 
current month or during the immediately 
preceding 12-month period, the milk 
which such association causes to be de¬ 
livered to the pool plants of other han¬ 
dlers in its capacity as a handler pur¬ 
suant to § 1099.10(e), shall be consid¬ 
ered as having been received first at the 
Plant of such cooperative association for 
the purpose of qualifying such plant as 
a pool plant pursuant to this paragraph. 

. 2 - In § 1099.13, paragraph (b) is re¬ 
vised as follows: 

§1099.13 Producer milk. 

♦ • * * 

( b) Received by a cooperative associa¬ 
tion as a handler pursuant to § 1099.10 
but which is not delivered to a pool 
P ant of another handler and which con¬ 
stitutes shrinkage pursuant to § 1099.44 
<c) or as Class I shrinkage; 


cottage cheese) from any source (in¬ 
cluding those products produced at the 
plant) which are reprocessed, converted 
into, or combined with another product 
in the plant during the month; and 
(c) Any disappearance of any product 
(other than a fluid milk product or a 
bulk fluid cream product) that is in a 
form in which it may be converted into a 
Class I product and which is not other¬ 
wise accounted for under the order. 

4. Section 1099.15 is revised as follows: 

§ 1099.15 Fluid milk product. 

(a) Except as provided in paragraph 
(b) of this section, “fluid milk product” 
means : 

(1) Any of the following products in 
fluid or frozen form, including such prod¬ 
ucts that are flavored, cultured, modified 
with added nonfat milk solids, concen¬ 
trated (if in a consumer-type package), 
or reconstituted: Milk, skim milk, low 
fat milk, milk drinks, eggnog, buttermilk, 
filled milk, and milk shake and ice milk 
mixes containing less than 20 percent 
total solids; and 

(2) Any milk product in fluid or frozen 
form that is not specified in subpara¬ 
graph (1) of this paragraph or in 
§ 1099.42 or § 1099.43(a) (1) through (8), 
if it contains by weight at least 80 per¬ 
cent water and 6.5 percent nonfat milk 
solids and less than 9 percent butterfat 
and 20 percent total solids. 

<b> Tlie term “fluid milk product” shall 
not include: 

(1) Evaporated or condensed milk or 
skim milk in plain or sweetened form, 
formulas especially prepared for infant 
feeding or dietary use that are packaged 
in hermetically sealed glass or all-metal 
containers, and any product that con¬ 
tains by weight less than 6.5 percent non¬ 
fat milk solids; and 

(2) The quantity of skim milk in any 
modified product specified in paragraph 
(a) of this section that is in excess of 
the quantity of skim milk in an equal 
volume of an unmodified product of the 
same nature and butterfat content. 

5. A new § 1099.19a is added as fol¬ 
lows: 

§ 1099.19a Fluid cream product. 

“Fluid cream product” means cream 
or a mixture of cream and milk or skim 
milk containing 9 percent or more 
butterfat. 

6. In § 1099.22. paragraphs (k). (1), 
(m), and (n) are revised as follows: 

§ 1099.22 Du tie*. 


(l) Whenever required for the purpose 
of allocating receipts from other order 
plants pursuant to § 1099.47(a) (11) and 
the corresponding step of § 1049.47(b), 
estimate and publicly announce the 
utilization (to the nearest whole per¬ 
centage) in each class during the month 
of skim milk and butterfat, respectively, 
in producer milk of all handlers. Such 
estimate shall be based upon the most 
current available data and shall be final 
for such purpose; 

(m) Report to the market adminis¬ 
trator of the other order, as soon as pos¬ 
sible after the report of receipts and 
utilization for the month is received 
from a handler who has received fluid 
milk products or bulk fluid cream prod¬ 
ucts from an other order plant, the class 
to which such receipts are allocated pur¬ 
suant to § 1099.47 pursuant to such re¬ 
port, and, thereafter, any change in such 
allocation required to correct errors dis¬ 
closed in verification of such report; and 

(n) Furnish to each handler operat¬ 
ing a pool plant who has shipped fluid 
milk products or bulk fluid cream prod¬ 
ucts to an other order plant the class to 
which such shipments were allocated by 
the market administrator of the other 
order on the basis of the report of the 
receiving handler, and, as necessary, any 
change in such allocation aidsing from 
the verification of such report. 

7. In § 1099.30(a), subparagraphs (1), 
(4), and (7) are revised as follows: 

§ 1099.30 Reports of reecipls and utili¬ 
zation. 


(a) * • ♦ 

(1) The quantities of skim milk and 
butterfat contained in all receipts at 
each of his distributing and supply 
plants of: 

(i) Producer milk, showing separately 
that from cooperative associations pur¬ 
suant to § 1099.10(e); * 

(ii) Fluid milk products and bulk 
fluid cream products received from other 
pool plants; and 

(iii) Other source milk; 

* • • * * 

(4) Inventories at the beginning and 
the end of the month of the following 
products, showing separately such inven¬ 
tories in bulk form and in packaged 
form: 

(i) Fluid milk products; and 

(ii) Fluid cream products except those 
received in packaged form from another 
plant; 


~ » • * 

3. Section 1099.14 is revised as folic 
§ 1099.14 Ollier source milk. 

u°? rce mUk " means all s 

b y: tterfat Contained m or i 

cream milk Products and bulk fl 
than m nr^° ducts from any source ot 
actL P o r0dU ' ers - cooperative associati 
<e(JLt5 a 1 ? andler pursuant to § 109! 
beiriiw 0 Plants, and inventory at 
beginning of the month; 

f )r oducU X buJk t 1i„ ( -rf ther than fluld n 
“cis, bulk fluid cream products, £ 


(k) Publicly announce, by posting in 
his office and by other means he deems 
appropriate, on or before: 

fl) The fifth day of each month, the 
Class I price for the current month pur¬ 
suant to 8 1099.51(a); 

(2) The fifth day of each month, the 
Class II and Class III prices pursuant 
to § 1099.51 (b) and (c) and the butter¬ 
fat differential pursuant to § 1099.52, 
all for the preceding month; and 

(3) The 10th day after the end of each 
month, the uniform price pursuant to 
§ 1099.71; 


(7) Each handler with respect to fluid 
milk products and produtes specified in 
§ 1099.42 that are disposed of for animal 
feed or dumped shall report to the market 
administrator such information and at 
such time as the market administrator 
may require. 

• • • • » 

8. In § 1099.31(c), the introductory 
text is revised as follows: 

§ 1099.31 Payroll reports. 

♦ • * • * 

(c) On or before the 25th day after 
the end of the month each handler oper- 
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ating a partially regulated distributing 
plant, except one who elects at the time 
of reporting pursuant to § 1099.30 to 
make payments pursuant to § 1099.62(a), 
shall report his payments to dairy 
farmers qualified to be producers as if 
such plant were a pool plant, showing 
for each such dairy farmer: 

♦ • • • • 

9. Sections 1099.40 through 1099.46 
are revoked and new 1099.40 through 
1099.48 are substituted therefor as 
follows: 

§ 1099.40 Classification of all skim milk 

and butterfat. 

All skim milk and butterfat to be re¬ 
ported by a handler pursuant to § 1099.30 
shall be classified each month in ac¬ 
cordance with §§ 1099.41 through 1099.48. 
If any of the water contained in the milk 
from which a product is made is re¬ 
moved before the product is utilized or 
disposed of by a handler, the pounds of 
skim milk in such product that are to be 
considered under this part as used or dis¬ 
posed of by the handler shall be an 
amount equivalent to the nonfat milk 
solids contained in such product plus all 
of the water originally associated with 
such solids. 

§ 1099.41 Claw I milk. 

Except as provided in §§ 1099.43,1099.- 
45, and 1099.48. Class I milk shall be all 
skim milk and butterfat: 

(a) Disposed of in the form of a fluid 
milk product; 

(b) In inventory at the end of the 
month of packaged fluid milk products; 
and 

(c) Not specifically accounted for as 
Class n or Class III milk. 

§ 1099.42 Claw II milk. 

Except as provided in §5 1099.43,1099.- 
45, and 1099.48, Class n milk shall be all 
skim milk and butterfat: 

(a) Disposed of in the form of a fluid 
cream product; 

(b) Used to produce: 

(1) Yogurt, cottage cheese, creamed 
or partially creamed cottage cheese, 
sour cream, and any sour mixture of 
cream and milk or skim milk containing 
9 percent or more butterfat; and 

(2) Any product containing 6 percent 
or more nonmilk fat (or oil) that re¬ 
sembles any product specified in para¬ 
graphs (a) and (b)(1) of this section; 

and . . 

- (c) In inventory at the end of the 

month of packaged fluid cream products. 

§ 1099.43 Claw III milk. 

Except as provided in §§ 1099.45 and 
1099.48, Class IH milk shall be all skim 
milk and butterfat: 

(a) Used to produce: 

(1) Cheese (other than cottage cheese 
and creamed or partially creamed cottage 
cheese) * 

(2) Butter, plastic cream, frozen 
cream, and anhydrous milkfat; 

(3) Any milk product in dry form; 

(4) Milk shake and ice milk mixes (or 
bases) containing 20 percent or more 
total solids, frozen desserts, and frozen 
dessert mixes; 


(5) Custards, puddings, and pancake 
mixes; 

(6) Formulas especially prepared for 
infant feeding or dietary use that are 
packaged in hermetically sealed glass or 
all-metal containers; 

(7) Evaporated or condensed milk or 
skim milk in plain or sweetened form 
that is in a consumer-type package, and 
any concentrated milk product in bulk, 
fluid form; 

(8) Any product containing 6 percent 
or more nonmilk fat (or oil) except those 
products specified in § 1099.42(b) (2); 
and 

(9) Any product that is not a fluid 
milk product and that is not specified 
in subparagraphs (1) through (8) of this 
paragraph or in § 1099.42; 

(b) In bulk fluid milk products and 
bulk fluid cream products disposed of to 
any commercial food processing estab¬ 
lishment (other than a milk or filled milk 
plant) at which food products (other 
than milk products and filled milk) are 
processed and at which there is no dis¬ 
position of fluid milk products other 
than those received in consumer-type 
packages; 

(c) In inventory at the end of the 
month of bulk fluid milk products and 
bulk fluid cream products; 

(d) In fluid milk products and prod¬ 
ucts specified in § 1099.42 that are dis¬ 
posed of by a handler for animal feed; 

(e) In fluid milk products and prod¬ 
ucts specified in § 1099.42 that are 
dumped by a handler if the market ad¬ 
ministrator is notified of such dumping 
in advance and is given opportunity to 
verify such dispositions; 

(f) In skim milk represented by the 
nonfat mil k solids added to a fluid milk 
product that is in excess of the quantity 
of such skim milk included within the 
fluid milk product definition pursuant to 
§ 1099.15; and 

(g) In shrinkage that is: 

(1) Assigned pursuant to 5 1099.44(a) 
to the receipts specified in $ 1099.44 

(а) (2); and 

(2) Specified in § 1099.44 (b) and (c). 
§ 1099.44 Shrinkage. 

For purposes of classifying all skim 
milk and butterfat to be reported by a 
handler pursuant to § 1099.30, the mar¬ 
ket administrator shall determine the 
following: 

(a) The total shrinkage of skim milk 
and butterfat. respectively, at each pool 
plant, which shall be assigned pro rata 
to: 

(1) The quantity of skim milk and 
butterfat, respectively, in the receipts 
specified in paragraph (b) (1) through 

(б) of this section on which shrinkage 
is allowed pursuant to such paragraph; 
and 

(2) The quantity of skim milk and 
butterfat, respectively, in other source 
milk received in the form of bulk fluid 
milk products, excluding any such re¬ 
ceipts used in the computations pursuant 
to paragraph (b) (5) and (6) of this 
section; 

(b) The quantity of skim milk and 
butterfat, respectively, that was assigned 


pursuant to paragraph (a) of this sec¬ 
tion to the receipts specified in subpara¬ 
graph (1) of such paragraph which is 
not in excess of: 

(1) Two percent of the skim milk and 
butterfat, respectively, in milk physically 
received at such plant directly from pro¬ 
ducers; 

(2) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in milk re¬ 
ceived from a cooperative association 
acting as a handler pursuant to 
§ 1099.10(e), except that if the plant 
operator receiving such milk purchases 
the milk on the basis of farm weights, 
the applicable percentage shall be 2 per¬ 
cent; 

(3) Plus 0.5 percent of the skim milk 
and butterfat, respectively, in producer 
milk diverted from such plant by the 
plant operator to another plant, except 
that if the operator of the other plant 
purchases such milk on the basis of 
farm weights, no shrinkage shall be al¬ 
lowed; 

(4) Plus 1.5 percent of the skim milk 
and butterfat, respectively in bulk fluid 
milk products received by transfer from 
other pool plants; 

(5) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from other order 
plants, excluding the quantity for which 
Class II or Class III classification is re¬ 
quested by the operators of both plants; 

(6) Plus 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products received from unregulated 
supply plants, excluding the quantity 
for which Class II or Class m classifica¬ 
tion is requested by the handler; and 

(7) Less 1.5 percent of the skim milk 
and butterfat, respectively, in bulk fluid 
milk products transferred to other 
plants; and 

(c) The quantity of skim milk and 
butterfat, respectively, in shrinkage of 
milk from producers for which a cooper¬ 
ative association is the handler pursuant 
to § 1099.10 (d) or (e) but not to exceed 
0.5 percent of the skim milk and butter¬ 
fat, respectively, in such milk. If the op¬ 
erator of the plant to which the milk is 
delivered purchases such milk on the 
basis of farm weights, no shrinkage shall 
be allowed. 

§ 1099.45 Classification of transfers and 
diversions. 


(a) Transfers to pool plants . Skim 
milk or butterfat transferred in the form 
of a fluid milk product or a bulk fliud 
cream product from a pool plant to the 
pool plant of another handler (or to any 
pool plant if allocations pursuant to 
§ 1099.47 are on an individual plant 
basis) shall be classified as Class I nul* 
unless the operators of both plants re¬ 
quest the same classification in another 
class. The classification of such trans¬ 
fers shall be subject to the following 


mditions: , . _ 

(1) The skim milk or butterfat cias- 
fled in each class shall be limited w 
le amount of skim milk and butteria, 
jspectively, remaining in such class a 
le transferee plant after the computa- 
ons pursuant to § 1099.47 <*)*}}* JL) • 
le corresponding stc*> of 1 1099.47.0 » 
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(2) If the transferor plant received 
during the month other source milk to 
be allocated pursuant to § 1099.47(a) (6) 
or the corresponding step of § 1099.47(b) 
the skim milk or butterfat so transferred 
shall be classified so as to allocate the 
least possible Class I utilization to such 
other source milk; and 

(3) If the transferor handler received 
during the month other source milk to be 
allocated pursuant to § 1099.74(a) (10) 
or (11) or the corresponding steps of 
$ 1099.47(b), the skim milk or butterfat 
so transferred, up to the total of the 
skim milk and butterfat. respectively, in 
such receipts of other source milk, shall 
not be classified as Class I milk to a 
greater extent than would be the case if 
the other source milk had been received 
at the transferee plant. 

(b> Transfers to other order plants. 
Skim milk or butterfat transferred in the 
form of a fluid milk product or a bulk 
fluid cream product from a pool plant to 
an other order plant shall be classified in 
the following manner. Such classification 
shall apply only to the skim milk or but¬ 
terfat that is in excess of any receipts at 
the pool plant from the other order plant 
of skim milk and butterfat, respectively, 
in fluid milk products and bulk fluid 
cream products, respectively that are in 
the same category as described in sub- 
paragraph (1), (2), or (3) of this 
paragraph; 

<1> If transferred as packaged fluid 
milk products, classification shall be in 
the classes to which allocated as a fluid 
milk product under the other order; 

<2) If transferred in bulk form, classi¬ 
fication shall be in the classes to which 
allocated under the other order (includ¬ 
ing allocation under the conditions set 
forth in subparagraph (3) of this 
paragraph); 

(3> If the operators of both plants so 
request in their reports of receipts and 
utilization filed with their respective 
market administrators, transfers in bulk 
form shall be classified as Class II or 
Class III milk to the extent of such 
utilizations available for such classi¬ 
fication pursuant to the allocation pro¬ 
visions of the other order; 

. (4) If information concerning the 
classes to which such transfers were 
allocated under the other order is not 
available to the market administrator for 
imrf PU fP? se of esta blishing classification 
under this paragraph, classification shall 
oe as Class I, subject to adjustment when 
such information is available; 

„ 2* P ° r Proses of this paragraph, 

"L, e other order provides for a differ- 
k m^ b< ; r . of classes of utilization than 
nrh,?.'? de . d for under this part, skim milk 
ina ,^located to a class consist- 
of fluid products shall 

fluid 85 Class 1 lnilk ’ and skim 

cW>* mi L k „ product under such other 

SnPand* 11 be classified 33 Class 111 

miiv J* } he form t * 1 which an y fluid 
othf>r Pl °f UCt is transferred to an 
fluid 52 er plant is not defined as a 
order r!i k product under such other 
granh under this para- 

^hall be in accordance with the 


provisions of §§ 1099.41 through 1099.43. 

(c) Transfers to producer-handlers . 
Skim milk or butterfat transferred in the 
following forms from a pool plant to a 
producer-handler under this or any other 
Federal order shall be classified: 

(1) As Class I milk, if transferred in 
the form of a fluid milk product; and 

(2) In accordance with the utiliza¬ 
tion assigned to it, if transferred in the 
form of a bulk fluid cream product. For 
this purpose, the producer-handler’s 
utilization of skim milk and butterfat in 
each class, in series beginning with Class 
III, shall be assigned to the extent possi¬ 
ble to his receipts of skim milk and but¬ 
terfat. respectively, in bulk fluid cream 
products, pro rata to each source. 

(d) Transfers and diversions to other 
nonpool plants. Skim milk or butterfat 
trasnferred or diverted in the form of a 
fluid milk prdduct or a bulk fluid cream 
product from a pool plant to a nonpool 
plant that is not an other order plant or 
a producer-handler plant shall be clas¬ 
sified as Class I milk, subject to the 
following conditions: 

(1) If the transferor or divertor 
handler so requests and the conditions 
described in subdivisions (i) and (ii) of 
this subparagraph are met, transfers or 
diversions in bulk form shall be classified 
on the basis of the assignment of the non- 
pool plant’s utilization to its receipts as 
set forth in subparagraphs (2) through 
(7) of this paragraph: 

(1) The transferor or divertor handler 
claims such classification in his report 
of receipts and utilization filed pursuant 
to § 1099.30 for the month within which 
such transaction occurred; and 

(ii) The nonpool plant operator main¬ 
tains books and records showing the 
utilization of all skim milk and butter¬ 
fat received at such plant which are made 
available for verification purposes if re¬ 
quested by the market administrator: 

(2) Class I route disposition of the 
nonpool plant in the marketing area of 
each Federal milk order and transfers 
of packaged fluid milk products from 
such nonpool plant to plants fully regu¬ 
lated under such order shall be assigned 
to the extent possible: 

(i) First to receipts of packaged fluid 
milk products at such nonpool plant from 
pool plants; and 

(ii) Any remaining such route disposi¬ 
tion and transfers from the nonpool plant 
shall be assigned pro rata to any remain¬ 
ing unassigned receipts of packaged fluid 
milk products at such nonpool plant from 
other order plants; 

(3) Class I disposition from the non¬ 
pool plant of packaged fluid milk prod¬ 
ucts other than that described in sub- 
paragraph (2> of this paragraph shall be 
assigned pro rata to any receipts of 
packaged fluid milk products at such 
nonpool plant from pool plants and other 
order plants that remain unassigned 
after the assignment pursuant to sub- 
paragraph (2) of this paragraph; 

(4) Class I disposition of packaged 
fluid milk products described in subpara¬ 
graph (2) of this paragraph that was not 
assigned pursuant to such subparagraph 
and transfers of bulk fluid milk products 
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from the nonpool plant to pool plants 
and other order plants, to the extent that 
such transfers and any remaining trans¬ 
fers of packaged fluid milk products to 
each such pool plant and other order 
plant exceed receipts of fluid milk prod¬ 
ucts from such plant and that such ex¬ 
cess is allocated to Class I at the trans¬ 
feree plant, shall be assigned to the 
extent possible: 

(i) First to receipts of fluid milk prod¬ 
ucts at such nonpool plant from pool 
plants that remain unassigned after the 
assignments pursuant to subparagraphs 
(2) and (3) of this paragraph; and 

(ii) Any remaining such Class I dis¬ 
position and transfers from the nonpool 
plant shall be assigned pro rata to any 
remaining unassigned receipts of fluid 
milk products at such nonpool plant from 
other order plants; 

(5) Any remaining unassigned Class 
I utilization at the nonpool plant shall 
be assigned to the extent possible: 

(i) First to such nonpool plant’s re¬ 
ceipts from dairy farmers who the mar¬ 
ket administrator determines constitute 
regular sources of bottling grade milk 
for such nonpool plant; and 

(ii) Any remaining unassigned Class I 
utilization shall be assigned to the non¬ 
pool plant’s receipts of bottling grade 
milk from plants not fully regulated un¬ 
der any Federal milk order: 

(6) Any remaining unassigned re¬ 
ceipts of fluid milk products and bulk 
fluid cream products at the nonpool 
plant from pool plants and other order 
plants shall be assigned pro rata to such 
remaining unassigned receipts from each 
source in sequence to any Class III utili¬ 
zation, then any Class n utilization, and 
then any remaining Class I utilization at 
the nonpool plant; and 

(7) In determining the nonpool plant’s 
utilization for purposes of this para¬ 
graph, any fluid milk products and bulk 
fluid cream products transferred from 
such nonpool plant to a plant not fully 
regulated under any Federal milk order 
shall be classified on the basis of the 
second plant’s utilization using the same 
assignment priorities at the second plant 
that are set forth in this paragraph. 

§ 1099.46 Classification of producer 
milk. 

Each month the market administra¬ 
tor shall determine the classification of 
producer milk in the following manner: 

(a) Correct for mathematical and 
other obvious errors all reports filed pur¬ 
suant to § 1099.30 and compute sepa¬ 
rately for each pool plant and for each 
cooperative association with respect to 
milk for which it is the handler pursuant 
to § 1099.10 (d) or (e) the pounds of 
skim milk and butterfat, respectively, in 
each class in accordance with §§ 1099.40 
through 1099.45, and § 1099.48. For pur¬ 
poses of this paragraph and § 1099.47, 
fluid cream products that are received 
from another plant in packaged form 
and disposed of, or held in inventory, in 
the same container in which received 
shall not be included in a handler’s re¬ 
ceipts, inventory, or disposition unless 
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such products become other source milk 
pursuant to § 1099.14 (b) or (c); 

(b) For each handler described in 
§ 1099.10(a), allocate in accordance with 
§ 1099.47 such handler’s receipts of skim 
milk and butterfat to his utilization of 
skim milk and butterfat in each class, 
subject to the following conditions: 

(D if the handler is a cooperative as¬ 
sociation. such receipts and utilization 
shall not include any milk for which it 
is the handier pursuant to § 1099.10 (d) 
and (e); and 

(2) If the handler operates two or 
more pool plants, such receipts and util¬ 
ization shall be for all of his pool plants 
combined unless the handler requests in 
his reports filed pursuant to § 1099.30 
that the classification of producer milk 
be determined separately for each of his 
pool plants and he has no skim milk or 
butterfat that would be allocated under 
§ 1099.47(a) (10) or (11) or the cor¬ 
responding steps of § 1099.47 (b); and 
<c) The quantity of producer milk in 
each class shall be the following: 

(1) For each cooperative association 
with respect to milk for which it is the 
handler pursuant to § 1099.10 (d) or (e), 
the combined pounds of skim milk and 
butterfat in each class that were deter¬ 
mined pursuant to paragraph (a) of this 

section: and ... . 

(2) For each handler described in 
§ 1099.10(a), the combined pounds of 
skim milk and butterfat remaining in 
each class after the computation, pur¬ 
suant to § 1099.47(a) (13) and the cor¬ 
responding step of § 1099.47(b), 

§ 1099.47 Allocation of receipt* to utili¬ 
zation. 

For the purpose of § 1099.46, a han¬ 
dler’s receipts shall be allocated to his 
utilization as follows: 

(a) Skim milk shall be allocated in 
the following manner: 

(1) Subtract from the total pounds of 

skim milk in Class m the pounds of skim 
milk classified as Class III milk pursuant 
to § 1099.43(g) (2); r 

(2) Subtract from the total pounds 
skim milk in Class I the pounds of skim 
milk in receipts of packaged fluid milk 
products from an unregulated supply 
plant to the extent that an equivalent 
amount of skim milk disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used 
as an offset for any other payment obli¬ 
gation under any order; 

(3) Subtract from the pounds of skim 
milk remaining in each class the pounds 
of skim milk in fluid milk products re¬ 
ceived in packaged form from an other 
order plant, except that to be subtracted 
pursuant to subparagraph (6) (vi) of this 
paragraph, as follows: 

(i) From Class in milk, the lesser of 
the pounds remaining or 2 percent of 
such receipts; and 

(ii) From Class I milk, the remainder 
of such receipts; 

(4) With respect to a plant that was 
fully regulated in the immediately pre¬ 
ceding month under any Federal milk 
order providing for a similar allocation 
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of beginning inventories of packaged 
fluid milk products: 

(i) Subtract from the remaining 
pounds of skim milk in Class I the pounds 
of skim milk in packaged fluid milk prod¬ 
ucts that are in inventory at the begin¬ 
ning of the month; and 

(ii> Subtract from the pounds of skim 
milk in Class II the pounds of skim milk 
in packaged fluid cream products that 
are in inventory at the beginning of the 
month; 

(5) Subtract from the remaining 
pounds of skim milk in Class II the 
jxninds of skim milk in other source milk 
(except that received in the form of a 
fluid milk product or a fluid cream prod¬ 
uct) that is added to, or used to produce, 
any product specified in § 1099.42; 

(6) Subtract in the order specified 
below from the pounds of slum milk 
remaining in each class, in series begin¬ 
ning with Class HI, the pounds of skim 
milk in each of the following: 

(i) Other source milk (except that re¬ 
ceived in the form of a fluid milk prod¬ 
uct) that was not subtracted pursuant to 
subparagraph (5) of this paragraph; 

(ii) Receipts of fluid milk products 
(except filled milk) for which bottling 
grade certification is not established: 

(iii) Receipts of fluid milk products 
from unidentified sources; 

(iv> Receipts of fluid milk products 
from a producer-handler as defined un¬ 
der this or any other Federal milk order; 

(v) Receipts of reconstituted skim 
milk in filled milk from an unregulated 
supply plant that were not subtracted 
pursuant to subparagraph (2) of this 
paragraph; and 

(vi) Receipts of reconstituted skim 
milk in filled milk from an other order 
plant that is regulated under any Fed¬ 
eral milk order providing for individual- 
handler pooling, to the extent that re¬ 
constituted skim milk is allocated to Class 
I at the transferor plant; 

(7) Subtract in the order specified be¬ 
low from the pounds of skim milk re¬ 
maining in Class II and Class HI, in 
sequence beginning with Class in, but 
not in excess of such quantities, the 
pounds of skim milk in each of the 
following: 

(i) Receipts of fluid milk products 
from an unregulated supply plant that 
were not subtracted pursuant to sub- 
paragraphs (2) and (6)(v) of this 
paragraph: 

(a) For which the handler requests 
Class n or Class in classification; or 

(b) Which are in excess of the pounds 
of skim milk determined by multiplying 
the pounds of skim milk remaining in 
Class I by 1.25 and subtracting the sum 
of the pounds of skim milk in receipts 
of producer milk, fluid milk products 
from pool plants of other handlers (or 
any pool plant if allocation is on an in¬ 
dividual plant basis), and bulk fluid milk 
products from other order plants that 
were not subtracted pursuant to sub- 
paragraph (6) (vi) of this paragraph; 
and 

(ii) Receipts of bulk fluid milk prod¬ 
ucts from an other order plant that are 


in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to 
subparagraph (6) (vi) of this paragraph, 
if Class H or Class HI classification is 
requested by the operator of the other 
order plant and the handler; 

(8) Subtract from the pounds of skim 
milk remaining in each class, in series 
beginning with Class m, the pounds of 
skim milk in inventory at the beginning 
of the month of fluid milk products and 
fluid cream products (and, for the first 
month that this subparagraph is effec¬ 
tive, sour cream) that were not sub¬ 
tracted pursuant to subparagraph (4) of 
this paragraph; 

(9) Add to the remaining pounds of 
skim milk in Class m the pounds sub¬ 
tracted pursuant to subparagraph (D of 
this paragraph; 

(10) Subtract from the pounds of skim 
milk remaining in each class, pro rata to 
such quantities in Class I and in Class n 
and Class HI combined, with the quan¬ 
tity prorated to Class II and Class IH 
combined being subtracted first from 
Class m and then from Class II. the 
pounds of skim milk in receipts of fluid 
milk products from an unregulated sup¬ 
ply plant that were not subtracted pur¬ 
suant to subparagraphs (2), (6) (v). and 
(7) (i) of this paragraph and that were 
not offset by transfers of fluid milk prod¬ 
ucts to the same unregulated supply 
plant from which fluid milk products to 
be allocated at this step were received: 

(11) Subtract in the order specified 
below from the pounds of skim milk re¬ 
maining in each class the pounds of skim 
milk in receipts of bulk fluid milk prod* 
ucts from an other order plant that are 
in excess of bulk fluid milk products 
transferred or diverted to such plant and 
that were not subtracted pursuant to sub- 
paragraphs (6) (vi) and (7) (ii) of this 
paragraph: 

(i) From each class, in series begin* 

ning with Class m. the pounds deter- 
mined by multiplying the pounds of suen 
net receipts by the larger of the percent¬ 
age of estimated combined Class II and 
Class in utilization of skim milk an¬ 
nounced for the month by the market ad¬ 
ministrator pursuant to 5 1099.22(1) or 
the percentage that the combined Cia* 
II and Class HI utilization remaining i 
of the total remaining utilization of skim 
milk of the handler; and , 

(ii) From Class I. the remainder oi 

such receipts; f 

(12) Subtract from the pounds oi 

skim milk remaining in each class u 
pounds of skim milk in fluid milk P r 
ucts and bulk fluid cream products from 
pool plants of other handlers (or any; W 
plant if allocation is on an ^dividual 
plant basis) according to the classing 
tion of such products pursuant to § uw* 
45(a); and ilk 

(13) If the total pounds of skim 

remaining in all classes exceed 
pounds of skim milk in producer nw* 
subtract such excess from the pounds 
skim milk remaining in each class 
series beginning with Class I 1 *- ^ 

amount so subtracted shall be knou 
•‘overage”; and 
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(b) Butterfat shall be allocated in ac¬ 
cordance with the procedure outlined for 
skim milk in paragraph (a) of this sec¬ 
tion. 
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§ 1099.48 Responsibility of handlers and 
reelassifieation of milk. 

(a) All skim milk and butterfat shall 
be classified as Class I milk unless the 
handler who first receives such skim milk 
or butterfat proves to the market admin¬ 
istrator that such skim milk or butterfat 
should be classified otherwise. In the case 
of milk received from producers by a 
handler described in § 1099.10(e) for de¬ 
livery to a pool plant, such handler shall 
have the burden of proving the classifi¬ 
cation of skim milk and butterfat in the 
milk specified in § 1099.13(b), and the 
operator of such pool plant shall have 
the burden of proving the classification 
of skim milk and butterfat in the milk 
specified in § 1099.13fa). 

(b) Milk received by a pool plant 
operator from a handler described in 
§ 1099.10(e) shall be classified according 
to the use or disposition of the milk at 
such pool plant and the value of the milk 
at class prices shall be included in the 
operator’s pool obligation pursuant to 

[ 5 1099.70. 

(c) If verification by the market ad¬ 
ministrator discloses that the original 

j classification of skim milk or butterfat 
was incorrect, such skim milk or butter¬ 
fat shall be reclassified. 

I 10. Section 1099.51 is revised as fol¬ 
lows: 

§ 1099.51 Glass prices. 

Subject to the provisions of §§ 1099.52 
and 1099.53, the class prices per hundred¬ 
weight for the month shall be as follows: 

(a) Class I price. The Class I price shall 
&e the Class I price pursuant to Part 1062 
of this chapter (St. Louis-Ozarks) plus 
2o cents. 

11 price - The dass 11 price 
snail be the basic formula price for the 
month plus 20 cents. 

111 price - The Class III price 
saau be the basic formula price for the 
month. 

lows- Section 1099 - 52 is revised as fol- 

§ 1099.52 Butlcrfal differential. 

For milk containing more or less than 
s ,, '^' ent butterfat, the class prices 
specified to § 1099.51 and the uniform 
Wfcespecified 5 1099 - 71 sha11 be in- 

ear hAr,o°* r c !t creased - respectively, for 
tinn ? e ' lenth percent butterfat varia- 

SdSVth PerC6nt . by an amount ’ 

that 1 o "earest one-tenth cent. 

for thr. e ^, Ua .i° the Chica g° butter price 
■or the month multiplied by 0 . 115 . 

j lows- Secti0n 1099 - 53 ls revised 85 fol- 
4 l' ot ' a, ‘ on adjustments to li,in- 

I Doling * )roducer milk received at a 

I from P u^n l0Cated more than 40 mlles 
anv of tL nearest county courthouse in 
I ketlne C °T ties deluded in the mar- 

Imtlk and eli^w Ch b classifled “ Class 

(c) or Pursuant to paragraph 

(a> of this section for location 


adjustment, the Class I price specified in 
§ 1099.51(a) shall be reduced by 7.5 cents, 
and by an additional 1.5 cents for each 10 
miles or fraction thereof that such plant 
is located beyond 50 miles of the respec¬ 
tive courthouse. 

(b) In determining location adjust¬ 
ments pursuant to this section, mileage 
shall be based on the shortest hard¬ 
surfaced highway distance as determined 
by the market administrator. 

(c) If skim milk and butterfat are al¬ 
located on an individual plant basis pur¬ 
suant to § 1099.47, the quantity of milk 
received at the plant as producer milk 
that shall be subject to location adjust¬ 
ment shall be determined as follows: 

(1) From the total pounds of Class I 
skim milk and butterfat, respectively, at 
such plant subtract any beginning in¬ 
ventory and other source milk allocated 
to Class I pursuant to § 1099.47 (a> and 
<b) and any Class I transfers to other 
pool plants: 

(2) The amount of Class I transfers 
from such plant to other pool plants that 
is eligible for a location adjustment shall 
be determined at the transferee plant as 
follows: 

<i) From the total pounds of Class I 
skim milk and butterfat, respectively, at 
such transferee plant (excluding Class 
I transfers to other pool plants that are 
not eligible for location adjustment as 
determined at such other pool plants) 
subtract any beginning inventory and 
other source milk allocated to Class I 
pursuant to § 1099.47 (a) and (b>; 

(ii) From the remaining pounds of 
Class I skim milk and butterfat, respec- 
tively, subtract 95 percent of the skim 
milk and butterfat, respectively, in re¬ 
ceipts at such transferee plant of pro¬ 
ducer milk; 

(iii) Assign the remaining amount of 
Class I skim milk and butterfat to fluid 
milk products received by transfer from 
other pool plants in sequence beginning 
with receipts from the plant having the 
highest Class I price; and 

(iv) The amount of Class I transfers 
eligible for location adjustment at each 
transferor plant shall be the quantity 
assigned pursuant to subdivision (iii) of 
tins subparagraph or the quantity of 
Class I skim milk and butterfat trans¬ 
ferred from such plant to the transferee 
plant, whichever is less; and 

(3) The sum of the quantities deter¬ 
mined pursuant to subparagraphs ( 1 ) 
and (2)(iv) of this paragraph, or the 
total pounds of milk received at the plant 
as producer milk, whichever is less, shall 
be the total quantity of milk eligible for 
location adjustment at such plant. 

(d> If skim milk and butterfat are 
. :^ a *f d on a system basis pursuant to 
S 1099.47, the quantity of milk received 
a . 1 ®ach plant as producer milk that 
shall be subject to any location adjust¬ 
ment applicable at such plant shall be 
determined as follows: 

(1) Assign to the skim milk and but- 
terf a t respectively, in the combined 
Class n and Class III utilization at each 
plant of the handler (excluding any such 
utilization at each plant based on trans¬ 
fers to other pool plants of the handler) 


any beginning inventory and other source 
milk receipts at such plant of the respec¬ 
tive category allocated to such combined 
class uses pursuant to each subparagraph 
of 5 1099.47(a) and the corresponding 
step of § 1099.47(b). If the same category 
of other source milk to be assigned to the 
combined Class II and Class in utiliza¬ 
tion was received at two or more plants 
of the handler, such other source milk 
shall be assigned first to the combined 
Class II and Class in utilization at the 
plant where the lowest Class I price ap¬ 
plies and then in sequence to such utili¬ 
zation at plants having the next higher 
Class I prices (excluding in each case 
utilization based on transfers to his other 
pool plants). To the extent that com¬ 
bined Class II and Class III utilization of 
beginning inventory and other source 
milk remains unassigned, such remainder 
shall be assigned first to the remaining 
combined Class n and Class III utiliza¬ 
tion at the plant where the lowest Class I 
price applies and then in sequence to 
such utilization at plants having the 
next higher Class I prices; 

(2) From the total pounds of Class I 
skim milk and butterfat, respectively, at 
each plant of the handler (excluding 
transfers to his other pool plants and 
Class I transfers to pool plants of other 
handlers) subtract the pounds of skim 
milk and butterfat in the respective 
category of other source milk received 
and beginning inventory at such plant 
which exceed the quantities assigned to 
Class II and Class III utilization at such 
plant pursuant to subparagraph ( 1 ) of 
this paragraph; 

( 3> The amount of transfers from 
each plant to other pool plants of the 
handler operating such plant and Class 
I transfers to pool plants of other han¬ 
dlers that are eligible for a location ad¬ 
justment shall be determined at the 
transferee plant as follows: 

(i) To the pounds of Class I skim 
milk and butterfat, respectively, re¬ 
maining at the transferee plant after the 
computation pursuant to subparagraph 
(2) of this paragraph add any Class I 
transfers from such plant to other pool 
plants that are eligible for location ad¬ 
justment as determined at the plants 
to which such transfers were made, and 
then subtract 95 percent of the skim 
milk and butterfat, respectively, in re¬ 
ceipts at such transferee plant of pro¬ 
ducer milk; 

(ii) Assign the remaining amount of 
Class I skim milk and butterfat to fluid 
milk products received by transfer from 
other pool plants in sequence beginning 
with receipts from the plant having the 
highest Class I price; and 

<jjf. > The amount of Class I transfers 
eligible for location adjustment at each 
transferor plant shall be the quantity as¬ 
signed pursuant to subdivision (ii) of 
this subparagraph or the quantity of 
Class I skim milk and butterfat trans¬ 
ferred from such plant to the transferee 
plant, whichever is less; and 

(4) The sum of the quantities deter¬ 
mined pursuant to subparagraphs (2) 
and (3) (iii) of this paragraph, or the 
total pounds of milk received at the 
Plant as producer milk, whichever is less 
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shall be the total quantity ol milk eli¬ 
gible for location adjustment at such 
plant. 

(e) The Class I price applicable to 
other source milk shall be reduced at the 
rates set forth in paragraph (a) of this 
section, except that the adjusted Class I 
price shall not be less than the Class III 
price. , 

13. In § 1099.61(e). subparagraph (2) 
is revised as follows: 

§ 1099.61 Plants subject to other Fed¬ 
eral orders. 


PROPOSED RULE MAKING 


(e) • • • 

(2) Compute the value of the recon¬ 
stituted skim milk assigned in subpara¬ 
graph (1) of this paragraph to route 
disposition in this marketing area by 
multiplying the quantity of such skim 
milk by the difference between the Class 
I price under this part that is applicable 
at the location of the other order plant 
(but not to be less than the Class ni 
price) and the Class m price. 

14. Section 1099.62 is revised as 
follows: 

§ 1099.62 Obligation of handler operat¬ 
ing a partially regulated distributing 
plant. 

Each handler who operates a partially 
regulated distributing plant shall pay on 
or before the 25th day after the end of 
the month to the market administrator 
for the producer-settlement fund the 
amount computed pursuant to paragraph 
(a) of this section. If the handler sub¬ 
mits pursuant to §§ 1099.30(b) and 
1099.31(c) the information necessary for 
making the computations, such handler 
may elect to pay in lieu of such payment 
the amount computed pursuant to para¬ 
graph (b) of this section: 

(a) The payment under this paragraph 
shall be the amount resulting from the 
following computations: 

(1) Determine the pounds of skim 
milk and butterfat, respectively, in the 
partially regulated distributing plant’s 
route disposition in the marketing area; 

(2) Subtract the pounds of skim milk 
and butterfat, respectively, received at 
the partially regulated distributing 
plant: 

(i) As Class I milk from pool plants 
and other order plants, except that sub¬ 
tracted under a similar provision of 
another Federal milk order: and 

(ii) From another nonpool plant that 
is not an other order plant to the extent 
that an equivalent amount of skim milk 
or butterfat disposed of to such nonpool 
plant by handlers fully regulated under 
anv Federal milk order is classified and 
priced as Class I milk and is not used 
as an offset for any other payment ob¬ 
ligation under any order; 

(3) Subtract the pounds of reconsti¬ 
tuted skim milk in the partially regu¬ 
lated distributing plant’s route disposi¬ 
tion in the marketing area: 

(4) Combine the remaining pounds of 
skim milk and butterfat and multiply the 
total by the difference between the Class 
I price and the weighted average price, 
both prices to be applicable at the loca¬ 
tion of the partially regulated distribut¬ 


ing plant (but not to be less than the 
Class in price); and 

(5) Add the amount obtained from 
multiplying the pounds of reconstituted 
skim milk specified in subparagraph (3) 
of this paragraph by the difference be¬ 
tween the Class I price applicable at the 
location of the partially regulated dis¬ 
tributing plant (but not to be less than 
the Class III price) and the Class III 
price. 

(b) The payment under this para¬ 
graph shall be the amount resulting from 
the following computations: 

(1) Determine the obligation that 
would have been computed pursuant to 
§ 1099.70 for the partially regulated dis¬ 
tributing plant if the plant had been a 
pool plant, subject to the following 
modifications: 

(i) Fluid milk products and bulk fluid 
cream products received at the partially 
regulated distributing plant from a pool 
plant or an other order plant shall be 
allocated at the partially regulated dis¬ 
tributing plant to the same class in w'hich 
such products w r ere classified at the fully 
regulated plant; 

(ii) Fluid milk products and bulk fluid 
cream products transferred from the par¬ 
tially regulated distributing plant to a 
pool plant or an other order plant shall 
be classified at the partially regulated 
distributing plant in the class to which 
allocated at the fully regulated plant. 
Such transfers shall be allocated to the 
extent possible to those receipts at the 
partially regulated distributing plant 
from pool plants and other order plants 
that are classified in the corresponding 
class pursuant to subdivision (i) of this 
subparagraph. Any such transfers re¬ 
maining after the above allocation which 
are classified in Class I and on which an 
obligation is computed for the handler 
operating the partially regulated dis¬ 
tributing plant pursuant to § 1099.70 
shall be priced at the uniform price (or 
at the weighted average price if such 
is provided) of the respective order regu¬ 
lating the handling of milk at the trans¬ 
feree plant, with such uniform price ad¬ 
justed to the location of the nonpool 
plant (but not to be less than the lowest 
class price of the respective order), ex¬ 
cept that transfers of reconstituted skim 
milk in filled milk shall be priced at the 
low f est class price of the respective order; 
and 

(ill) If the operator of the partially 
regulated distributing plant so requests, 
in lieu of the obligation pursuant to 
§ 1099.70(f) and the credit specified in 
§ 1099 . 82 (b)( 2 ), the obligation for such 
handler shall include a similar obliga¬ 
tion for each nonpool plant that is not an 
other order plant which serves as a sup¬ 
ply plant for such partially regulated 
distributing plant by making shipments 
to the partially regulated distributing 
plant during the month equivalent to the 
requirements of § 1099.8(b), subject to 
the following conditions: 

(a) The operator of the partially regu¬ 
lated distributing plant submits with his 
reports filed pursuant to §§ 1099.30(b) 
and 1099.31(c) similar reports for each 
such nonpool supply plant; 


ib) The operator of such nonpool sup¬ 
ply plant maintains books and records 
showing the utilization of all skim milk 
and butterfat received at such plant 
which are made available if requested by 
the market administrator for verification 
purposes; and 

(c) The obligation for such nonpool 
supply plant shall be determined in the 
same manner prescribed for computing 
the obligation of such partially regulated 
distributing plant; and 

(2) From the obligation computed 
pursuant to subparagraph (1) of this 
paragraph, subtract: 

(i) The gross payments by the oper¬ 
ator of such partially regulated distrib¬ 
uting plant for bottling grade milk re¬ 
ceived at the plant during the month 
from dairy farmers; 

(ii) If subparagraph (l)(iii) of this 
paragraph applies, the gross payments 
by the operator of such nonpool supply 
plant for bottling grade milk received at 
the plant during the month from dairy 
farmers; and 

(iii) The payments by the operator of 
the partially regulated distributing plant 
to the producer-settlement fund of 
another order under which such plant is 
also a partially regulated distributing 
plant and like payments by the operator 
of the nonpool supply plant if subpara¬ 
graph (1) (iU) of this paragraph applies. 

15. Section 1099.70 is revised as 
follows: 


§ 1099.70 Computation of the net pool 
ohiigution of each handler. 

The monthly net pool obligation of 
each handler described in § 1099.10 ia', 
(d), and (e) shall be determined for such 
handler, or for each pool plant of such 
handler if the allocations pursuant to 
§ 1099.47 are on an individual plant basis 
and the handler requests separate state¬ 
ments. Such obligation shall be a sum oi 
money computed by the market admin¬ 
istrator as follows: 

(a) Multiply the pounds of producer 
milk in each class determined pursuant 
to § 1099.46 by the applicable class price I 
and add the resulting amounts: 

(b) Add the amounts obtained from 
multiplying the pounds of overage sub¬ 
tracted from each class pursuant » 

§ 1099.47(a) (13) and the corresponding 
step of § 1099.47(b) by the respective 
class price applicable at the location oi 
the pool plant; . . frnm I 

(c) Add the amount obtained from 
multiplying the difference between tn 
Class III price for the preceding m 01 J“ 
and the Class I price applicable at ^ 
location of the pool plant or the Class 
price, as the case may be, for the currew 
month by the hundredweight of swn | 
milk and butterfat subtracted from cm j 
I and Class II pursuant to § 1099.47ia | 
(8) and the corresponding step « j 
§ 1099.47(b); 

<d) Add the amount obtained fro 
multiplying the difference betweeni 
Class I price applicable at the loca 
of the pool plant and the Class IIJJ- , 
by the hundredweight of skim milk » 
butterfat subtracted from Class I P 
suant to § 1099.47(a) (6) <i> through I 
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and the corresponding step of § 1099.47 
(b), excluding receipts of bulk fluid 
cream products from an other order 

plant; 

(e) Add the amount obtained from 
multiplying the difference between the 
Class I price applicable at the location of 
the transferor plant and the Class III 
price by the hundredweight of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1099.47(a) (6) (v) and (vi) 
and the corresponding step of § 1099.47 
(b); and 

(f) Add the amount obtained from 
multiplying the Class I price applicable 
at the location of the nearest nonpool 
plants from which an equivalent volume 
was received by the pounds of skim milk 
and butterfat subtracted from Class I 
pursuant to § 1099.47(a) (10) and the 
corresponding step § 1099.47(b), exclud¬ 
ing such skim milk and butterfat in re¬ 
ceipts of bulk fluid milk products from 
an unregulated supply plant to the ex¬ 
tent that an equivalent amount of skim 
milk or butterfat disposed of to such 
plant by handlers fully regulated under 
any Federal milk order is classified and 
priced as Class I milk and is not used as 
an offset for any other payment obliga¬ 
tion under any order. 

16. In § 1099.71, paragraphs (c) and 
(e) (2) are revised as follows: 

§ 1099.71 Computation of the uniform 
price. 


(c) Subtract, if the average butterfat 
content of the milk specified in para¬ 
graph (e) of this section is more than 
3.5 percent, or add, if such butterfat con¬ 
tent is less than 3.5 percent, the amount 
obtained by multiplying the amount by 
which the average butterfat content of 
such milk varies from 3.5 percent by 
the butterfat differential specified in 
§ 1099.52, and multiply the the result by 
the total hundredweight of such milk; 

• • • • * 

(e) * * • 

(2) The total hundredweight for 
which a value is computed pursuant to 
5 1099.70(f); 

• • • • * 

17. In § 1099.80, paragraphs (a) (1) 
and (2) and (c) (1) and (2) are revised 
as follows: 

§ 1099.80 Time anil metliocl of payment 
for producer milk. 

(a) • • • 

or before the last day of each 
month to each such producer who did not 
aiscontinue shipping milk to such han¬ 
ger before the 25th day of the month, an 
amount equal to not less than the Class 
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in price for the preceding month multi¬ 
plied by the hundredweight of milk re¬ 
ceived from such producer during the 
first 15 days of the month, less proper 
deductions authorized by such producer 
to be made from payments due pursuant 
to tills subparagraph; 

(2) On or before the 17th day of the 
following month, an amount equal to not 
less than the uniform price adjusted pur¬ 
suant to §§ 1099.52 and 1099.86, multi¬ 
plied by the hundredweight of milk re¬ 
ceived from such producer during the 
month, subject to the following adjust¬ 
ments: (i) Less payments made such 
producer pursuant to subparagraph (1) 
of this paragraph, (ii) less marketing 
service deductions made pursuant to 
§ 1099.87, (iii) plus or minus adjustments 
for errors made in previous payments 
made to such producer, and (iv) less 
proper deductions authorized in writing 
by such producer: Provided , That if by 
such date such handler has not received 
full payment pursuant to § 1099.83 from 
the market administrator for such 
month, he may reduce pro rata his pay¬ 
ments to producers by not more than 
the amount of such underpayment. Pay¬ 
ments to producers shall be completed 
thereafter not later than the date for 
making payments pursuant to this para¬ 
graph next following after the receipt of 
the balance due from the market 
administrator; 


(c) • • • 

(1) On or before the 28th day of the 
month an amount equal to not less than 
the Class in price for the preceding 
month multiplied by the hundredweight 
of milk so received from such coopera¬ 
tive association during the first 15 days of 
the month, less proper deductions au¬ 
thorized in writing by the cooperative 
association; 

(2) On or before the 14th day of the 
following month not less than the uni¬ 
form price adjusted by the butterfat 
and location differentials pursuant to 
§§ 1099.52 and 1099.86 multiplied by the 
hundredweight of milk so received from 
the cooperative association during the 
month, subject to the following adjust¬ 
ments (i) less payments made to such 
cooperative association pursuant to sub- 
paragraph (1) of this paragraph, (ii) 
less proper deductions authorized in 
writing by such cooperative association: 
Provided, That if by such date the han¬ 
dler has not received full payment pur¬ 
suant to § 1099.83 from the market ad¬ 
ministrator for such month, he may re¬ 
duce pro rata his payments on such 
milk as in the case of payments to pro¬ 
ducers pursuant to paragraph (a) of this 
section, and payments hereunder shall be 
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completed not later than the date for 
making payments pursuant to this sub- 
paragraph next following the receipt of 
the balance due from the market ad¬ 
ministrator; and 

* * ♦ • • 

18. In § 1099.82(b), subparagraph (2) 
is revised as follows: 

§ 1099.82 Payments to the producer- 
settlement fund. 

• • • • * 

(b) • • • 

(2) The value at the weighted average 
price applicable at the location of the 
plants from which received of other 
source milk for which a value is com¬ 
puted pursuant to § 1099.70(f). 

§ 1099.83 [Revoked] 

19. Section 1099.85 is revoked. 

20. In § 1099.86, paragraph (c) is re¬ 
vised as follows: 

§ 1099.86 Location differentials to pro¬ 
ducers and on nonpool milk. 

• • ♦ • • 

(c) The weighted average price ap¬ 
plicable to other source milk shall be 
reduced at the rates set forth in § 1099. 
53, except that the adjusted weighted 
average price shall not be less than the 
Class in price. 

21. Section 1099.88 is revised as 
follows : 

§ 1099.88 Expense of administration. 

As his pro rata share of the expense 
of administering the order, each handler 
shall pay to the market administrator on 
or before the 15th day after the end 
of the month 5 cents per hundred¬ 
weight, or such lesser amount as the 
Secretary may prescribe, with respect to: 

(a) His producer milk (including such 
handler’s own production) and milk re¬ 
ceived from a cooperative association 
acting as a handler pursuant to 
§ 1099.10(e); 

(b> Other source milk allocated to 
Class I pursuant to § 1099.47(a) (6) and 
(10) and the corresponding steps of 
5 1099.47(b), except such other source 
milk on which no handler obligation ap¬ 
plies pursuant to § 1099.70(f); and 

(c) Route disposition in the market¬ 
ing area from a partially regulated dis¬ 
tributing plant that exceeds the skim 
milk and butterfat subtracted to § 1099 
62(a)(2). 

Signed at Washington, D.C., on June 
4, 1971. 

John C. Blum, 

Deputy Administrator , 
Regulatory Programs, 

(FR Doc.71-8021 Filed 6-10-71;8:45 am] 
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